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THE GARRETT BIBLICAL INSTITUTE, Appellant , 

v. 

THE AMERICAN UNIVERSITY, a Corporation, 

Appellee. 
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District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia. 
Jurisdiction of this Court is invoked under Title 17, Sec¬ 
tion 101 of the District of Columbia Code, 1940 Edition. 
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STATEMENT OF THE CASE. 

On March 25, 1946 the appellee, American University, a 
Corporation, hereinafter called the appellee, filed a Com¬ 
plaint for Declaratory Judgment in the District Court, in 
which the questions presented are whether: (1) A certain 
sum to wit $16,000.00, donated to the appellee in 1913 and 
1914 by one Mrs. Gustavus F. Swift, hereinafter called Mrs. 
Swift, of Chicago, Illinois, constitutes a trust fund to be 
administered as such by the appellee, or is it a part of the 
capital funds of the appellee University to be used in its 
sole discretion; or (2) Whether if the said sum was donated 
by Mrs. Swift as a gift to the appellee were restrictions 
placed upon the gift of such a nature as to create an obli¬ 
gation on the donee to use the said sum for a certain 
purpose. 

At intervals between 1905 and 1921, inclusive, Mrs. Swift 
made numerous donations to the appellee totaling the sum 
of $56,000.00. In 1923 by her will she left the sum of $25,- 
000.00 to the appellee making her total donations to the 
appellee $81,500.00 (App. 8). 

In the years 1913 and 1914 the appellee engaged upon a 
plan for development and promotion of education through 
scholarships and fellowships. In December 1913 the appellee 
caused to be made a public announcement through its publi¬ 
cation known as The Courier. In that announcement it was 
stated that $16,000.00 would endow a fellowship in the 
American University and that the income therefrom would 
net a return from $600.00 to $700.00 annually, and would 
support a fellowship. In December 1914 the appellee issued 
its first official catalogue and publicly announced its fellow¬ 
ship plan. This plan is set forth at length in the complaint 
(App. 5, 6 and 7). In the same issue of The Courier of 
December 1914 the appellee announced and offered the 
Swift Fellowship in the following terms: “Through the 
generous gift of Mrs. Gustavus F. Swift there has been 
endowed a fellowship in memory of her husband, the late 
Mr. Gustavus F. Swift of Chicago, Illinois. This Fellow- 
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ship will afford an estimated income of about $750.00 each 
year. The incumbent of the fellowship is to be a graduate 
of Garrett Biblical Institute”. (App. 9). It will be noted 
that Garrett Biblical Institute is located at Evanston, 
Illinois, just outside of Chicago, Illinois. 

Prior to the announcement of the Gustavus F. Swift Fel¬ 
lowship, hereinafter called the Fellowship, the appellee, un¬ 
doubtedly with the consent of the donor, Mrs. Swift, set 
aside a total of $16,000.00 of the donations made by Mrs. 
Swift, to endow the Fellowship (App. 8). 

The Fellowship created by the appellee expressly pro¬ 
vided that fellows may pursue their studies at seats of 
learning or places of study and investigation either within 
the United States or at foreign seats of learning (App. 6). 
The announcement of the Fellowship also states the quali¬ 
fications of the students who shall be admitted to Fellow¬ 
ships, and provides that the designation of such students is 
subject to confirmation by the officers of the American Uni¬ 
versity and by the Board of Award, and that the fellow may 
pursue study at such seats of learning or at such places 
as shall be recommended by his nominating school, college 
or university, subject to the approval of the officers of the 
appellee (App. 6). 

It is further noted that the Fellowship, here involved, ex¬ 
pressly provides that the incumbent of that Fellowship is to 
be a graduate of Garrett Biblical Institute, appellant. 

Commencing in 1915 and continuing through 1941 the 
appellee awarded a fellowship to a graduate of Garrett Bib¬ 
lical Institute. During that entire period of time the appel¬ 
lee imposed no restrictions whatever as to the institute or 
geographical location in which the fellow should pursue his 
studies (App. 9). In other words for a period of 27 years 
the appellee administered the fund in the manner pre¬ 
scribed in its own publication in 1914 announcing the estab¬ 
lishment of the Fellowship. 

On April 9, 1942, long after the death of Mrs. Swift, and 
the retirement, or death, of officials of the appellee Uni- . 
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versity who set up this Fellowship, the Board of Trustees 
of the appellee adopted the following resolution: 

‘‘Whereas the Board of Trustees has caused to be 
made a careful search of documents relating to the 
terms of the award of a fellowship granted under in¬ 
come from the funds bearing the name of Anna M. 
Swift; and 

“Whereas these documents, together with the attend¬ 
ing circumstances of the gift make it clear that the ori¬ 
ginal gift was to enable a student, nominated by the 
faculty of Garrett Biblical Institute, to study in the 
graduate division of The American University in Wash¬ 
ington, D. C. 

“ Therefore, be it resolved, that the Board of Trus¬ 
tees, in accordance with its understanding of the terms 
of the original gift, define the conditions of award on 
and after April 9,1942, as follows: 

“1. The income from the endowment fund bearing 
the name of Anna M. Swift shall be made available 
annually for the support of a graduate fellowship for 
study in The American University. 

2. The fellowship shall be awarded by the University 
to a student nominated by the Faculty of Garrett Bib¬ 
lical Institute.” (App. 12). 

The effect of this resolution was to restrict the Annie M. 
Swift Endowment Fund so as to force the recipient thereof 
to study at The American University, and at no other Uni¬ 
versity or seat of learning. The resolution recognized the 
fact that the Fellowship shall be nominated by the faculty 
of Garrett Biblical Institute. A copy of this resolution was 
sent to the appellant. On May 27,1942 the appellant nomin¬ 
ated two of its graduates as proposed recipients of the Fel¬ 
lowship. On June 12, 1942 the appellee advised the appel¬ 
lant that it had awarded a Fellowship to one of the said 
nominees for the academic year 1942-1943 for study in the 
“graduate division of the American University in Wash¬ 
ington, D. 0.” The nominee, upon being notified that he had 
been awarded the Fellowship but specifying that he must 
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study at the American University, declined to accept the 
restriction as to his place of study and stated that he under¬ 
stood that he was free to choose the institution in which he 
would pursue his graduate study. On June 30, 1942 the ap¬ 
pellant advised the appellee that the recipient of the Fel¬ 
lowship was free to attend a seat of learning other than the 
American University. Other correspondence followed and 
the present controversy ultimately ensued (App. 12, 13, 
14; Exhibits E through P, inclusive; App. 22-33), resulting 
in the complaint for Declaratory Judgment. Appellee, in 
its complaint, requested the Court to adjudge that the funds 
used to finance the Fellowship are a part of the general 
invested capital funds of the American University, and that 
it at all times has had and continues to have full right, 
power and authority to administer said funds, and from 
time to time to vary or change, in part or in whole, the 
application and disposition of the funds, in its discretion, 
‘ ‘ subject only to any restrictions validly imposed by a (the) 
donor or bindingly undertaken by the University, or vested 
rights of others with respect thereto; and that the funds 
here immediately involved are not and never have been 
subject to any restrictions or any vested rights of others 
than the University with respect to administration, appli¬ 
cation, or disposition thereof; * * V* It further requests 
the Court to adjudge that the action of the appellee in its 
resolution of April 9, 1942 was in all respects valid. (App. 
16). 

The appellant in its answer took the position that the 
funds endowing the Fellowship created a trust or was a 
gift with valid restrictions as to its use, and the income 
from which was and is to be used by the appellee for the 
exclusive purpose of a Fellowship, the recipient of which is 
to be a graduate of Garrett Biblical Institute and who may 
attend a seat of learning other than the appellee Univer¬ 
sity, and that the said fund, or income therefrom cannot be 
used for any other purpose, (App. 31, 32). 

Appellant further states that the resolution of the appel¬ 
lee University of April 9,1942 was invalid and does not set 
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forth the facts, conditions and terms upon which the Swift 
Fellowship was formulated (App. 33). 

The appellant filed a counterclaim with its answer in 
which it adopted the facts stated in its answer and requested 
the Court to declare: 

1. That the Fellowship was endowed by Mrs. Swift in 
the amount of $16,000.00 and announced by the appellee in 
December 1914 and that the recipient of the Fellowship 
must be a graduate of Garrett Biblical Institute. 

2. That the recipient of the Fellowship might pursue 
his studies at seats of learning either within or without the 
United States. 

3. That the appellant was empowered to recommend the 
incumbent of the Fellowship from among its graduates, 
subject to the approval of the appellee. 

4. That the first fellowship was awarded in 1915 bein£ a 
graduate of the appellant institution and that from 1915 to 
and including 1941 fellowships have been awarded to a 
graduate of the appellant Institute and that such fellows 
were at all times free to choose a university or college for 
attendance, either within or without the United States, free 
from any control whatever by the appellee; and that the 
purposes for which the Swift Fellowship was created had 
been faithfully adhered to by the parties from 1915 to and 
including 1941. 

5. That the appellee be directed to recognize a student 
of the appellant institute as a proper incumbent of the Fel¬ 
lowship and that he be permitted to attend a seat of learn¬ 
ing in the United States, or a foreign seat of learning as re¬ 
quested by the appellant and agreed to and accepted by the 
incumbent; and in the event of the failure or refusal of the 
appellee to carry out the terms of such a decree that it be 
removed as trustee of said fund and that another trustee 
be substituted with directions and authority to cany out 
the terms of the trust (App. 34 and 35). 
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On June 4,1946, the appellee filed a Motion for Summary 
Judgment to which it attached the affidavit of Mr. Paul F. 
Douglass who became its President in May 1941. On June 
13, 1946 appellant filed its answer to appellee’s Motion for 
Summary Judgment and included a countermotion for sum¬ 
mary judgment. No testimony was taken and no evidence 
introduced. The only affidavit was that of Mr. Douglass 
and his only statement is that he has read the complaint and 
the exhibits attached thereto and that the exhibits were 
true and accurate copies of the originals thereof and that 
the matters of fact set forth in the complaint are true. 

Based upon this state of the record and after argument, 
the court below, on November 19, 1945, filed its Findings 
of Fact, Conclusions of Law, and Judgment (App. 41-54). 

The Findings of Fact clearly disclose a sharp issue of 
genuine facts upon which no testimony was taken or evi¬ 
dence introduced. For instance Finding 4 states: 

“A large portion of Mrs. Swift’s gifts to the Univer¬ 
sity were made without restrictive provision by her as 
to their use, and she made no restrictive provision con¬ 
cerning the use by the University of aforementioned 
gifts of $5,000.00, $6,000.00 and $5,000.00.” (App. 42- 
43). 

That was a finding based upon the allegations in the com¬ 
plaint. The appellant expressly denied that allegation in 
its answer both to the complaint and to the appellee’s Mo¬ 
tion for Summary Judgment (App. 31; 39-41). 

Other genuine issues of material facts are indicated 
in the last sentence of Finding 6 where it is stated: 

“In making these awards the plaintiff university did 
not attach any restriction as to the institution or geo¬ 
graphical location in which the recipient should pursue 
his studies; no declaration was made by the university, 
however, negativing the possibility of such restriction 
or other change in the terms and conditions of the of¬ 
fering and award.” 
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Appellant denied the allegation in the complaint upon 
which this finding was made and no proof was offered to 
support that allegation. Appellant took the position, in 
view of the lack of proof by the appellee, that the course of 
conduct of the appellee over a period of 27 years was strong 
proof of the fact that the Fellowship was intended by the 
donor and the appellee to be administered in the manner in 
which it had been administered during that long period of 
time. 

Based upon the Finding of Fact the Court concluded as a 
matter of law that the funds creating the Fellowship con¬ 
stituted an unrestricted gift to the appellee and that the 
funds are, and have at all times since their receipt, been a 
portion of the plaintiff’s invested capital fund; and, that the 
appellee has at all times had the right, power and authority 
to control and direct and to vary from time to time, as it 
sees fit, the application and disposition of such funds and 
the income therefrom; and, that the appellee’s resolution 
of April 9,1942 limiting the use of the Fellowship to study 
in American University was valid. Judgment was entered 
accordingly, and the appellees motion for Summary Judg¬ 
ment was granted. It is from this judgment that this appeal 
was taken (App. 47). 

STATUTES INVOLVED. 

There is no statute upon which this case is based except 
the jurisdictional statute heretofore cited. 

STATEMENT OF POINTS. 

I. The endowment by Mrs. Swift of the Fellowship estab¬ 
lishes a trust and the appellee was and is bound to admin¬ 
ister the funds creating the Fellowship in accordance with 
its intent and purpose. 

II. The funds creating the Fellowship were donated by 
Mrs. Swift to the appellee. The Fellowship placed a restric¬ 
tive use upon the funds as determined by the announce- 
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ments by the appellee in 1913 and 1914, and the appellee 
was and is bound to administer the Fellowship in accord¬ 
ance with its terms. 

III. A Motion for Summary Judgment may not be 
granted where there is a genuine issue as to any material 
fact. 

SUMMARY OF ARGUMENT. 

The pleadings show that the Fellowship was announced 
by the appellee in December 1914. This Fellowship was en¬ 
dowed by Mrs. Swift. Its terms are based upon the an¬ 
nouncement by the appellee of its general fellowship pro¬ 
gram (App. 4-8, inclusive). The funds donated by Mrs. 
Swift and used by the appellee in creating the Fellowship 
resulted in the appellee becoming a trustee for the admin¬ 
istration of the funds comprising the Fellowship in ac¬ 
cordance with the intent and purpose of its creation. The 
endowment by Mrs. Swift, and action of the appellee in 
creating the Fellowship constituted a valid charitable trust 
to an educational institute. It was and is the duty of the 
trustee to administer the trust in accordance with its plan, 
intent and purposes. Here the pleadings show that the in¬ 
tent and purposes of the trust was that the appellee was to 
apply the income toward the payment of the tuition for a 
graduate of Garrett Biblical Institute for attendance at an 
institution of learning either within or without the United 
States. The attempt by the appellee in 1942 to vary the 
terms of the Fellowship by compelling a graduate of the 
appellant institute to attend American University, and no 
other school of learning, is a clear violation of the purpose 
and intent of the Fellowship. This becomes evident by 
reason of the fact that those who created the Fellowship 
and their successors for a period of more than a quarter 
of a century administered the trust in accordance with the 
terms of its creation, viz., that the income from the fund 
should be used to assist in the higher education of a grad¬ 
uate of Garrett Biblical Institute at some seat of learning 
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either within or without the United States—and not limited 
to any particular college or university. 

Should the Court determine that the constitution of the 
Fellowship does not create a trust but in fact the funds con¬ 
stituting the Fellowship were a gift by Mrs. Swift to the 
American University, then we submit that the gift was re¬ 
stricted as to its use by the terms of the Fellowship. It is 
well recognized that a gift to an educational institution may 
be so restricted and must be used for the purposes indicated 
by the donor. 

We further contend that the pleadings present genuine 
issues of material facts and could not be disposed of by 
way of Summary Judgment for appellee. 

ARGUMENT. 

L 

The establishment of the Swift Fellowship by the appel¬ 
lee in 1914, endowed by funds donated by Mrs. Swift, es¬ 
tablished a trust fund and must be administered in accor¬ 
dance with its intent and purposes. 

It is admitted that the Fellowship was created and an¬ 
nounced in December 1914 out of funds donated by Mrs. 
Swift, Ex. B J. App. 19 as indication of endowment pur¬ 
pose of donor. The Fellowship provides: 

(a) The principal shall be $16,000.00 donated by Mrs. 

Swift. 

(b) The incumbent of the Fellowship shall be a graduate 
of Garrett Biblical Institute. 

(c) The income from the principal fund constituting the 
Fellowship shall be used by the incumbent for further 
studies at seats of learning or places of study and investi¬ 
gation within or without the United States. 

(d) The incumbent shall be recommended by the Garrett 
Biblical Institute and approved by the appellee. 
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(e) The appellee by its announcement in December, 1914, 
agreed to invest the principal and apply the income esti¬ 
mated at $600.00 to $700.00 annually, to the use of the in¬ 
cumbent of the Fellowship. Mrs. Swift was living at the 
time this Fellowship was endowed. She undoubtedly deter¬ 
mined that a graduate of Garrett Biblical Institute should 
be the recipient of the Fellowship, as that institution was 
located in Evanston, Illinois, near her home in Chicago, 
Illinois. It is obvious that this Fellowship Fund was to be 
of a permanent nature to be administered by the appellee 
in accordance with the purposes hereinbefore stated. 

The establishment of this fund and fellowship was, in ef¬ 
fect, a charitable trust to an educational institution and is 
enforceable as such. Ovid v. Washington Hospital, 95 U.S. 
303; Noel v. Olds , 138 Fed. (2d) 581. 

Some states, including the state of Illinois, the residence 
of Mrs. Swift, hold that a gift to a charitable or educational 
institution for any of the purposes for which it is incorpo¬ 
rated creates a trust. Other states holding the same view 
are Alabama, Arkansas, Colorado, Iowa, Kansas, New 
Hampshire, Oregon and Rhode Island. Other states hold 
that a gift to a charitable or educational institution for any 
of the purposes for which it is incorporated is an absolute 
gift subject to a condition, and not in trust. The principal 
states adhering to this theory are New York, Virginia and 
Maryland. However, even in these states the Courts hold 
that while a gift is an absolute gift, it may be upon a con¬ 
dition which the Courts will enforce, the breach of which is 
subject to remedial action by the Courts. Volume 24, Wash¬ 
ington University Quarterly and 25 Virginia Law Review, 
Page 764. 

The authorities in Maryland relating to charitable trusts 
are annotated in 130 A.L.R. 1102. In 2nd National Bank v. 
2nd National Bank , 171 Md. 547, 111 A.L.R. 711 it is found 
that the Maryland legislature by act of 1931, Chapter 453, 
Sec. 268 (a), Article 16 of the Code, Supp. 1935 removed 
what had been an obstacle to holding charitable trusts valid 
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and enforceable when the beneficiaries thereof constituted 
an indefinite class, or that such trusts or limitations there¬ 
under were limited to extend for a perpetual or indefinite 
period. Thus it seems that in Maryland the rule now is that 
gifts of the nature here involved would be considered as 
creating charitable trusts. 

In Art Student League of New York v. Hinkley, 31 Fed. 
(2d) 469 the Court reviewed many authorities pertaining 
to this particular question and states at Page 478: 

“In another particular, of paramount importance, de¬ 
vises to corporations for charitable purposes in Mary¬ 
land have some resemblance to charitable trusts; that 
is to say, in the matter of enforcement. For the gen¬ 
eral rule, see 5 R. C. L. 359. It is essential that this 
power exist somewhere, for otherwise it would be pos¬ 
sible to frustrate the intention of the testator or donor; 
and there would be no need of further argument to 
justify a declaration against the validity of the gift. 
Barnum v. Mayor, etc., of City of Baltimore, 62 Md. 
275, 298, 50 Am. Rep. 219. There seems to be no diffi¬ 
culty in this respect in Maryland. Nothing is found in 
the cases which have sustained the validity of such gifts 
to indicate that the donee’s control is absolute and un¬ 
fettered. On the contrarv, in the onlv case in which 
the question was directly raised, the power to enforce 
the conditions of the charitable use was upheld, and in a 
number of cases general statements to the same effect 
are found.” 

In disposing of the contention that the Art Students’ 
League could not maintain travelling scholarships because 
its charter specifies that its business shall be done in New 
York City the Court said: 

“It is contended that a bestowal of funds to enable 
an art student to travel abroad is outside the powers 
of the school, because under its charter its place of 
business is New York City. There is no substance in 
this argument. It has been held that, if the location 
of a school is fixed by its charter, the location 
cannot be changed without amendment; but it does not 
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follow that all the powers conferred upon the corpora¬ 
tion must be exercised at the designated place, and no 
other. See 11 Corpus Juris, 982, 983. It is also held 
that a corporation, under its general and implied 
power, may receive contributions to an endowment fund 
and bind the college to furnish tuition thereafter to one 
or more students, even in another educational institu¬ 
tion than its own. 11 Corpus Juris, 998; Genesee. Col¬ 
lege v. Dodge, 26 N. Y. 213.* ’ 

Charitable trusts are highly favored in the District of Co¬ 
lumbia. Gifts creating charitable trusts to educational 
institutions are recognized and enforceable as such. Inter¬ 
national Reform Federation v. District Unemployment 
Compensation Board, 76 U. S. App. D. C. 282, 131 Fed. 
(2d) 337; Sedgwick v. National Savings and Trust Com¬ 
pany, 76 U. S. App. D. C. 177, 130 Fed. (2d) 440; Beach 
v. Gilbert, 77 U. S. App. D. C. 117, 133 Fed. (2d) 50. 

In Board of Directors of City Trusts of Philadelphia v. 
Maloney, 78 U. S. App. D. C. 371, 141 Fed. (2d) 275, this 
court stated that charitable trusts are highly favored in 
the law, and that the construction of all instruments where 
charitable trusts are concerned is liberal in their behalf. 
See also King v. Richardson, 137 Fed. (2d) 849, certiorari 
denied 64 S. Ct. 91, 320 U. S. 777, 88 L. Ed. 466. In 10 
American Jurisprudence, “Charities,” Section 64, Page 
631, it is stated: 

“The founding and support of private institutions 
of learning and the endowment of professorships and 
scholarships are also charities, as gifts for these pur¬ 
poses are designed to promote the public good by the 
encouragement of learning, science, and the useful 
arts.” 

14 C.J.S., “Charities,” Section 15, Page 444, recognizes 
that gifts for the advancement of learning, science, and 
the useful arts generally are charitable, and enforceable 
as such. 

It seems clear that Mrs. Swift’s donation to the Amer¬ 
ican University, and the creation of the Fellowship resulted 
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in a charitable trust and, as such is enforceable in the Dis¬ 
trict of Columbia, as well as Illinois. The beneficiaires of 
the trust are clearly ascertainable as being graduates of the 
Garrett Biblical Institute. Ould v. Washington Hospital for 
Foundlings, 95 U.S. 303 and 24 U.S. Sup. Ct. Reports 450; 
Noel et al v. Olds, et al., 138 Fed. (2d) 581. 

n. 

The donation to the appellee was for one of its corporate 
purposes and, if it does not create a trust, it is a gift and 
the creation and the endowment of the fellowship imposes 
restrictions upon the use of the gift which are enforceable. 

In practically, if not all jurisdictions, which do not recog¬ 
nize transactions of the nature here involved as creating a 
charitable trust, do recognize a bequest to a charitable or 
educational corporation to be used by it for a designated 
purpose, which is one of its corporate purposes, is subject 
to the enforcement of the restrictions so placed on its use. 
Here the appellee admits that the acceptance of the gift, and 
the creation of the Fellowship is within its corporate pur¬ 
pose. Thus the rule applies that a gift or bequest made to 
the corporation, designating its use within the corporate 
purpose, must be used for that purpose and no other. 

In St. Joseph Hospital v. Bennett, 281 New York 115; 130 
A.L.R. 1092 the Court holds that, although a bequest to a 
charitable corporation for a corporate purpose is an ab¬ 
solute one and does not create a trust in a technical sense, 
nevertheless a corporation will not be permitted to accept 
the bequest and then use it for a different purpose or in a 
different manner than specified by the testator, unless com¬ 
manded to do so by the Court. The Court in discussing the 
rule stated: 

“No authority has been brought to our attention that 
a gift to a charitable corporation with the express di¬ 
rection that it be applied to a specific corporate pur¬ 
pose in a specific manner may be accepted by the cor¬ 
poration, and then used for a different corporate pur- 
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pose in a different manner. No trust arises, it is true, 
in a technical sense, from such a gift where trustee and 
beneficiary are one. The charitable corporation is not 
bound by all the limitations and rules which apply to 
a technical trustee. It may not, however, receive a gift 
made for one purpose and use it for another, unless the 
Court applying the cy pres doctrine so commands.” 


Of course there is no occasion for considering the cy pres 
doctrine in this case. 

In Ould v. Washington Hospital for Foundlings, supra, 
the Court stated that the statute of 43 Elizabeth, Chapter 4, 
was never in force in Maryland and it is not, therefore, op¬ 
erative in the District of Columbia. Thus the validity of 
charitable endowments and the jurisdiction of a court of 
equity in such cases, do not depend upon that statute. In 
Maryland as early as 1822, in Dashiell v. Attorney General, 
9 Am. Dec. 572 the Court held that charitable trusts were 
invalid, and not judicially cognizable because of the want 
of a definite cestui que trust. As late as 1881 in Church Ex¬ 
tension of Methodist Episcopal Church v. Smith, 56 Md. 362 
the Court followed that rule. Thereafter, however, the 
Court in Barrmrn v. Baltimore (1884), 62 Md. 275, deter¬ 
mined that a gift to a corporation for one or more of its cor¬ 
porate functions could be sustained on the theory that, 
although there was not a trust, the beneficiary was suffi¬ 
ciently definite. There the Court sustained, as creating a 
valid trust, a testamentary gift to a municipal corporation 
“in trust” for a certain education fund and institute main¬ 
tained as an agency of corporation. The Court said: 

“If there be (1) parties capable of taking the subject 
matter of the trust and (2) objects legal and definite, 
to be subserved or benefited by its execution, so that a 
Court of equity may take cognizance of and enforce the 
trust, these are the essentials and only essentials, to the 
validity of the trust, though the object of the trust be 
in its nature charitable. * * # The municipal corpora¬ 
tion, taking the fund in trust, takes it for the benefit 
of its citizens or the public, to be applied according to 
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the terms of the trust. It is, therefore, in a certain 
sense, a cestui que trust as well as trustee. The prop¬ 
erty acquired by it, though in trust, is for public use; 
and the corporation is liable for the execution of the 
trust by and through the agencies it may create for 
the purpose.” 

To the same effect see Crisp v. Crisp (1886), 65 Md. 422; 
Eutaw Place Baptist Church v. Shively 67 Md. 493; Halsey 
v. Protestant Episcopal Church (1892), 75 Md. 275. Bennett 
v. Baltimore Humane Impartial Society (1900), 91 Md. 10; 
Trinity Methodist Episcopal Church South v. Baker (1900), 
91 Md. 539. In the last cited case one testamentary gift was 
to be applied to aid deserving and promising young women 
to attend the Women’s Branch of the college through loans 
or scholarships, and another was for the education of one 
or more worthy girls, the Court, on the theory that no trust 
was created, stated: 

“It is not given as a trust, as has been contended, but 
it is dedicated by the testatrix to an object directly 
within the general scope of the objects and purposes of 
the corporation That the testatrix indicated the parti¬ 
cular uses to which the fund is to be applied does not 
invalidate the gift”; 

Women’s Foreign Missionary Society v. Mitchell (1901), 93 
Md. 199, 53 L.R.A. 711 in which the court sustained as not 
being a gift in trust, but as being a gift on condition, a be¬ 
quest to a corporation in trust for the purpose of using a 
sufficient amount thereof to educate a certain number of 
girls in India as Bible readers and applying the rest to the 
purchase of a building to be used for the education of girls 
in India where these purposes were within the objects for 
which the corporation had been organized; Baltzell v. 
Church Home & Infirmary (1909), 110 Md. 244; Gray v. 
Peter Gray Orphans’ Home & Mechanical Institute (1916), 

128 Md. 592; Conner v. Trinity Reformed Church (1916), 

129 Md. 360; Van Reuth v. Baltimore (1934), 165 Md. 651; 
Art Student’s League v. Hinkley 31 Fed. (2d) 469, affirmed 
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37 Fed. (2d) 225, Certiorari Denied 281 U. S. 733, 74 L. Ed. 
1149. 

We have found no decision in Maryland since the Act of 
1931, Chapter 453, Section 268 (a), Article 16 of the Mary¬ 
land Code, Supp. 1945. However, it may well be that this 
statute may lead the Maryland Courts hereafter to declare 
that gifts to charitable corporations, for the furtherance of 
particular corporate purposes, create charitable trusts and 
will be enforceable as such. This we conclude would seem 
to be inevitable, notwithstanding the contrary decisions, be¬ 
cause the reason for the rule having been eliminated the 
rule itself falls. We recognize that the authorities cited 
are practically all based upon testamentary bequests. How¬ 
ever the rule is the same whether the gift is testamentary 
or mter vivos. Thus it appears that the gift by Mrs. Swift 
to the American University and the creation of the Swift 
Fellowship therefrom either constitutes (a) a charitable 
trust or, (b) a gift restricted to the use designated in the 
Fellowship. In either case the appellee must administer 
the fund in accordance with the purpose and intent deter¬ 
mined upon in December 1914 when the Fellowship was cre¬ 
ated. That was done while the creators of the Fellowship 
were living and by their successors until 1941. This late ef¬ 
fort on the part of the American University to change the 
terms and conditions of the Fellowship and the use of the 
funds for which it was endowed is without validity and 
should not be recognized either in law or equity. 

HI. 

A Motion for Summary Judgment may not be granted 
where there is a genuine issue as to any material fact. 

The pleadings, together with the Findings of Fact dis¬ 
close genuine issues of material facts. The complaint al¬ 
leges that the gifts in question, with the exception of the 
$5,000.00 gift of July 6, 1914, were made by Mrs. Swift to 
the University without restriction. Appellant denied that 
allegation. There was no proof offered to support the alle- 
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gation.lt was and is material, and Summary Judgment may 
not be granted for the reason that the Court would then be 
taking the position that it believed the allegations contained 
in the complaint and disbelieved the denials contained in the 
answer, and without proof. Appellee cannot rely upon the 
affidavit of Mr. Douglass, its President, as he did not be¬ 
come President until the year 1941. He could not therefore 
testify, by affidavit or otherwise as to what occurred in 1914 
when he was neither present nor conversant with the oc¬ 
currences. (Rule 56 (c) (e) Federal Rules of Civil Pro¬ 
cedure). The latter section of the rule provides that sup¬ 
porting" and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible 
in evidence and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein. It can¬ 
not be seriously contended that Mr. Douglass is shown to 
be qualified to testify or to make an affidavit pertaining to 
the facts and circumstances surrounding the creation of the 
Fellowship here involved. It is also to be noted that there 
is no proof that the appellee is equipped to meet the re¬ 
quirements of the Fellowship, also a material fact. 

CONCLUSION. 

The facts set forth in the pleadings show that the dona¬ 
tions of Mrs. Swift endowed the Fellowship; that the Fel¬ 
lowship was established within the corporate purposes of 
the American University; that a trust relationship existed 
and should be enforced. Should the Court, however, deter¬ 
mine that a charitable trust was not created, then the en¬ 
dowment by Mrs. Swift of the Fellowship must be con¬ 
strued as a gift with valid restrictions, and such restrictions 
must be enforced. 

In no event may Summary Judgment for appellee be sus¬ 
tained on the state of the pleadings in this case. 

Respectfully submitted, 

Walter M. Bastian, 

A. K. Shipe, 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9458. 


THE GARRETT BIBLICAL INSTITUTE, Appellant , 

v. 

THE AMERICAN UNIVERSITY, a Corporation, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 
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1 Filed March 25 1946. 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 33904. 

The American University, a corporation, Nebraska Ave¬ 
nue and Massachusetts Avenue, N. W., Washington, 
D. C., Plaintiff, 

v. 

The Garrett Biblical Institute, Evanston, Illinois, 

Defendant. 

Complaint for a Declaratory Judgment. 

1. Plaintiff is a corporation organized and existing under 
a special Act of Congress approved February 24, 1893, 
amended by a special Act of Congress approved March 2, 
1895, and conducts its principal corporate activities in the 
District of Columbia, with offices at the University campus 
at Nebraska Avenue and Massachusetts Avenue, N. W., 
and at 1901 F Street, N. W., in the District of Columbia. 

The defendant is a corporation organized and existing 
under the laws of the State of Illinois and maintains its 
principal office at Evanston, Illinois. This action is brought 
under the Act of Congress approved June 14, 1934, com¬ 
monly known as the Declaratory Judgment Act, 48 Stat. 
955. The amount in controversy exceeds, exclusive of in¬ 
terest and costs, the sum of Three Thousand ($3,000.00) 
Dollars. 

2. In and by said act of incorporation of the plaintiff the 
Congress of the United States named certain persons and 
recited that those persons, “and their associates and suc¬ 
cessors, two-thirds of whom shall at all times be members 
of the Methodist Episcopal Church, are hereby constituted 
a body politic and corporate by the name of The American 

University, with power to sue and to be sued, 

2 and to be impleaded, and for perpetual succession; 
* * * to choose a Board of Trustees * * * which board 
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shall be authorized to appoint such officers and agents as 
the business of the corporation shall require and to make 
by-laws for the accomplishment of its purposes, for the man ¬ 
agement of its property and for the regulation of its affairs. 
Said corporation is hereby empowered to establish and 
maintain within the District of Columbia, a university for 
the promotion of education. The said corporation shall 
have power to grant and confer diplomas and the usual 
college and university degrees, and honorary degrees, and 
also such other powers as may be necessary fully to carry 
out and execute the general purpose of the said corpora¬ 
tion as herein appearing .’ 1 

The said Amendatory Act constituted the persons named 
in the first act, their associates and successors, as the Board 
of Trustees by which the business of said corporation should 
be transacted, and changed the number of trustees and the 
number necessary for a quorum. 

3. The controversy which has arisen between the parties 
hereto, which is hereinafter more fully set forth and de¬ 
scribed, concerns the application and disposition by plain¬ 
tiff of a portion of its invested capital funds and the income 
therefrom. The controversy arises, immediately, out of 
action taken by plaintiff in 1942 changing the manner and 
terms of application and disposition of a $16,000 fund and 
the income therefrom, which for many years has been gen¬ 
erally known and referred to as the Swift Fellowship. 
Plaintiff believes and asserts that, in the absence of con¬ 
trary limitation validly imposed by the donor of funds held 
by it or the vesting of rights therein in others, it has and at 
all times has had the right, power, and authority to 
3 control and direct and to vary from time to time, as 
it sees fit, the application and disposition of such 
funds and the income therefrom; and it believes and asserts 
that the Swift Fellowship is and at all times has been within 
this category and that its actions with respect thereto have 
been and are within its discretion and powers, and the au¬ 
thority of the aforesaid statutes, and are valid. Defendant 
disputes the foregoing; it contends that plaintiff has through 
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many years established and followed a course of conduct 
with respect to the Swift Fellowship which, though entirely 
voluntary on plaintiff’s part, precluded the latter’s action 
of 1942. 

4. Following the enactment of the enabling legislation in 
1893 and 1895, The American University embarked on a 
program looking to the physical and scholastic establish¬ 
ment of the University as a functioning educational institu¬ 
tion. This program continued through the years up to 1914 
when, on May 27,1914, the University celebrated its official 
Opening Day. During this period the University officials 
were concerned greatly with the matter of assembling 
financial strength, acquiring physical properties, and formu¬ 
lating the educational structure of the institution. Many 
gifts of funds and property were obtained; a campus at 
Massachusetts and Nebraska Avenues, N. W., Washington, 
D. C., was acquired and the original two buildings of the 
University erected thereon; and various features of the 
University’s scholastic program were formulated and pub¬ 
lished. Aji important instrument in the prosecution of 
these efforts was the dissemination by the University of The 
Ajnerican University Courier, its official quarterly publica¬ 
tion, of which Albert Osborn, then Registrar and Assistant 
Secretary of the University, was the editor. The Courier 
served, among other things, to publicize the work 
4 that was being done, to announce the advantages 
which the University would offer, and to enlist the 
participation of its many benefactors. 

In the years 1913 and 1914 the University brought for¬ 
ward a plan for development and promotion of education 
through scholarships and fellowships. 

In Vol. XX No. 3, of the Courier, dated December 1913, 
the University caused to be made the following public an¬ 
nouncement : 

*‘$16,000 for a Fellowship in 
The American University. 

“Sixteen thousand dollars will endow a fellowship 
in The American University. We have settled on this 
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amount for the reason that we cannot count with 
certainty upon much more than 4 y 2 per cent returns 
from capital invested in such securities as trust funds 
require. And the amount of money which is set to 
support a fellowship ought to furnish a net return of 
from $600 to $700 annually. 

“What nobler way is there than this to commemorate 
one’s own life interest or to erect a memorial to a loved 
relative or friend ? By this means money can be dedi¬ 
cated to useful ends for all time. But more, here is 
the best method yet devised for granting some worthy 
young man or woman just that one supreme chance in 
life which will mean the difference between being 
hidden in the common-place ranks of work and being 
enabled to serve as a leader in the fight for God and 
humanity. Who does not know of some youthful aspir¬ 
ing heart yearning for this supreme chance in life? To 
train true inspiring leaders is to give our age its 
heavenly leaven. Help now by endowing a fellow¬ 
ship.” 

5 In Volume XXI, No. 3, of the Courier, dated 

December 1914, being the first official catalogue pub¬ 
lished by The American University, copy of which is filed 
herewith, marked Exhibit A, and made part hereof, the 
announcement of a fellowship plan was made public, on 
page 16, as follows: 

‘ ‘ Fellowships 

“The policy of distributed efficiency is one of the 
vital elements of the university. This policy is put into 
operation through the medium of university fellow¬ 
ships. This plan of fellowships will afford opportuni¬ 
ties for covering the whole field of knowledge, and thus 
will complete the scheme of university study beyond 
what is afforded at Washington. 

“So far as practicable such fellowships will be estab¬ 
lished and supported from the university funds. To 
students who thus are granted fellowships there will be 
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opened at once the highest academic opportunities; for 
a fellowship will enable a student to pursue work at the 
institution and in the environment which for his pur¬ 
pose shall offer the largest possible advantages. 

“Fellowships of Two Classes 

“(A) Fellows who pursue their studies at seats of 
learning or at places of study and investigation within 
the United States. A fellow of Class A shall receive 
a stipend of $600 per annum. 

“(B) Fellows who pursue studies at foreign seats 
of learning or at places of study and investigation 
abroad. A fellow of Class B shall receive a stipend 

of $800 per annum. 

6 “Admission to Fellowships 

“Students shall be admitted to fellowships upon 
the nomination of the school, college or university from 
which the candidate holds a baccalaureate or higher 
university degree. The nomination, however, is sub¬ 
ject to confirmation by the officers of The American 
University and by the Board of Award. 

“Tenube of Fellowships 

“Appointment to a fellowship shall be for one year, 
subject to renewal for a second year. In special cases 
a fellowship may be held for a third year, but no longer. 
The officers of The American University shall decide 
upon the length of the term of each fellow. 

“The Wobk of a Fellow 

“A fellow shall pursue study in such subject or sub¬ 
jects and at such seats of learning or at such places 
as shall be recommended by his nominating school, 
college or university, subject to the approval of the 
officers of The American University. During the pur¬ 
suit of such study the student shall be classified as a 
fellow of The American University, and he must make 
a semi-annual report to the authorities of The Ameri- 
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can University concerning his work. Where the study 
is made under the auspices of some other academic in¬ 
stitution each report from the fellow shall be accom¬ 
panied by an official statement from that institution. 
The second semi-annual report must be in the hands 
of the officers of The American University thirty days 
before the date of the University Convocation. 

7 “Application for Fellowship 

“Candidates for fellowships in the university will 
apply to the registrar, Mr. Osborn, for application 
blanks. These blanks when made out must receive the 
endorsement of the institution which granted the candi¬ 
date his or her baccalaureate or other subsequent de¬ 
gree. The fact that the same institution thus may be 
called upon to endorse the application of several of its 
alumni in no case will militate against any applicant, 
since the final choice of the fellow is made by the 
Board of Award of The American University. 

“It is also to be borne in mind that, since actual 
rank in the classes of the institution which recommends 
the candidate will not decide the final selection of a 
fellow, any additional fact or information concerning 
the candidate that bears on such selection is desired by 
the Board of Award. Such information might be 
classed under the heads; health, life-plan, character, 
qualities for leadership, personal initiative, etc. Such 
information may be furnished by reputable persons 
best acquainted with the candidate. 

“After the blanks have been filled out in accordance 
with the printed directions they are to be forwarded 
to the registrar of The American University. They 
then will be transmitted to the Board of Award, who 
will take final action upon them. If desired by the 
Board of Award the candidate must be prepared to 
appear before the board to answer any inquiries or to 
meet such tests as the board may order. ’ ’ 
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8 5. Of the multitude of persons who at various 
times in its history have made gifts to The American 

University, one of its more generous benefactors was Mrs. 
Annie M. Swift of Chicago, Illinois, now deceased. Over 
the years 1905,1907, 1909, 1913 through 1917 and 1921, she 
made numerous gifts to the University which aggregated 
the sum of $56,000; and, finally, by her will she gave the 
University in 1923, the sum of $25,000, making the total 
of her benefactions to the University $81,500. In connec¬ 
tion with its plans, the University in 1914 allotted three 
of Mrs. Swift’s donations (those of September 30, 1913, 
January 17, 1914, and July 6, 1914, in the sums of $5,000, 
$6,000, and $5,000, respectively) to make up an aggregate 
principal of $16,000 to finance what appears to have been 
its first fellowship, which, in honor of the deceased husband 
of Mrs. Swift, it named the Gustavus P. Swift Fellowship. 

A large portion of Mrs. Swift’s gifts to the University 
were made without restriction as to their use, and the afore¬ 
mentioned gifts of $5,000, $6,000, and $5,000 were so made, 
with the exception that there is indication that the $5,000 
gift of July 6, 1914, was by her prescribed to be used “for 
endowment purposes.” The latter quotation is from a 
letter to the University dated May 12, 1914, signed by Mrs. 
Swift, a copy of which is attached hereto, marked Exhibit 
B, and made a part hereof. The University records do 
not disclose any other restriction upon any of these three 
gifts, and all persons then connected with the University 
are now deceased. 

The University provided that the recipient of the Swift 
Fellowship should be selected in the following manner: 
Garrett Biblical Institute, defendant herein, was to recom¬ 
mend one or more of its graduates annually and if 

9 one received the approval of The American Univer¬ 
sity he was to become the Gustavus F. Swift Fellow 

for one year, and receive one year’s income from the 
said fund. 
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In the December, 1914, issue of the Courier (Vol. XXI, No. 
3, page 18) (Exhibit A aforesaid), the University announced 
and offered the Swift Fellowship in the following terms: 

“Gustavus F. Swift Fellowship. 

“Through the generous gift of Mrs. Gustavus F. Swift 
there has been endowed a fellowship in memory of her 
husband, the late Mr. Gustavus F. Swift, of Chicago, 
Illinois. This fellowship will afford an estimated in¬ 
come of about seven hundred and fifty dollars each 
year. The incumbent of the fellowship is to be a gradu¬ 
ate of Garrett Biblical Institute.” 

6. Commencing with the year 1915 and continuing 
through 1941, the University each year awarded a Gustavus 
F. Swift fellowship. In each instance the recipient was a 
graduate of Garrett Biblical Institute, certified by the latter 
institution to the former and approved by it. The practice 
was to have Garrett Biblical Institute certify two of its 
graduates and The American University to select one of 
the two, but it was well understood that The American 
University might reject both and require Garrett Biblical 
Institute to submit additional names. 

In making each of these awards The American University 
refrained from attaching any restriction as to the insti¬ 
tution or geographical location in which the recipient 
should pursue his studies; no declaration was made by 
the University, however, negativing the possibility 
10 of such restriction or other change in the terms and 
conditions of the offering and award. 

7. The University was first organized as a graduate 
school and officially opened (May 27, 1914) with only two 
buildings and a small group of professors. From this 
small beginning, the institution has made rapid growth. 
The first undergraduate division was established in 1925, 
graduating its first class in 1929. In 1934 the School of 
Public Affairs was established and, in 1941, the School of 
Social Science and Public Affairs was organized by the 
administrative consolidation of the Graduate School and 
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the School of Public Affairs. During the decade which 
followed the organization of the School of Public Affairs, 
foundation grants totaling almost $100,000 made possible 
the development of different fields of work. Grants were 
made by the Carnegie Foundation, Rockefeller Foundation, 
Milbank Fund and the American Council of Learned Socie¬ 
ties. In 1945 the Alfred P. Sloan Foundation established 
within the School of Social Sciences and Public Affairs a 
Teaching Institute of Economics by a grant equivalent to 
the income of a million dollars. 

As constituted today the University has grown to in¬ 
clude a modem college of Arts and Sciences, School of 
Nursing, Teaching Institute of Economics and a number 
of Professional Institutes such as the Institute on Rail 
Transportation, the Institute on Federal Taxation, The 
Short Story Writing Conference, The Institute on the 
United States and World Affairs, conducted during the 
summer for secondary school teachers, and other special 
Professional Institutes for graduate and undergraduate 
students and adult leaders. 

The University is rendering noteworthy service to the 
clergy. The Annual Washington Graduate Seminar, 
11 sponsored by the Commission on Ministerial Train¬ 
ing of the Board of Education of the Methodist 
Church, includes in its enrollment ministers from many 
sections of the United States who since 1944 have come to 
the campus of The American University for study; the en¬ 
rollment of graduate students includes a number of im¬ 
portant ministerial candidates for the degree of Doctor of 
Philosophy, especially in the field of Church administration, 
who are drawn from all over the country; correspondence 
courses serve the many who cannot come here. 

The late Bishop McDowell who for twenty years was 
actively interested in the University and a member of its 
Board of Trustees, and in whose memory the William 
Fraser McDowell Chair of Religion was established in 
1938, in one of his last public utterances said, “The Ameri¬ 
can University seems to me to have a meaning for modern 
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evangelical Protestantism and a living internationalism 
that cannot be overestimated. ” 

Since the establishment of the School of Public Affairs 
as aforementioned, the University has devoted its work 
largely to the broader phases of social science and the 
institutions which serve society. The program of in¬ 
struction and research is designed to lay a broad foundation 
for the understanding of the problems of human group 
relations and to develop a high standard of professional 
skill and technical competence in dealing with the control 
and direction of society. The University is thus now 
equipped to be a place of study looking to the accomplish¬ 
ment of the highest learning. 

12 8. On April 9, 1942, the Board of Trustees of The 

American University adopted the following resolu¬ 
tion concerning the Swift fellowship: 

“Whereas the Board of Trustees has caused to be 
made a careful search of documents relating to the 
terms of the award of a fellowship granted under in¬ 
come from the funds bearing the name of Anna M. 
Swift; and 

“Whereas these documents, together with the at¬ 
tending circumstances of the gift make it clear that 
the original gift was to enable a student, nominated by 
the faculty of Garrett Biblical Institute, to study in the 
graduate division of The American University in 
Washington, D. C. 

“Therefore, be it resolved, that the Board of 
Trustees, in accordance with its understanding of the 
terms of the original gift, define the conditions of 
award on and after April 9, 1942, as follows: 

“1. The income from the endowment fund bearing 
the name of Anna M. Swift shall be made available 
annually for the support of a graduate fellowship for 
study in The American University. 

“2. The fellowship shall be awarded by the Uni¬ 
versity to a student nominated by the Faculty of Gar¬ 
rett Biblical Institute.” 

A copy of this resolution was transmitted on May 14, 1942, 
by the President of the University to the President of the 
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Garrett Biblical Institute. Copy of the letter of transmittal 
is attached hereto, marked Exhibit C, and made a part 
hereof. 

9. Thereafter on May 27,1942, defendant nominated two 
of its graduates to the plaintiff as proposed recipients of 
the Gustavus F. Swift Fellowship, by letter, copy of which 
is attached hereto, marked Exhibit D, and made a part 
hereof. Plaintiff, by letter dated June 12, 1942, notified 
defendant that it had awarded the fellowship to one of said 
nominees, Mr. Paul Marsh Pettit, for the academic year 
1942-1943, “according to the action of the Board of 
Trustees of The American University for study in the 
Graduate Division of The American University in Wash¬ 
ington, D. C.” Copy of said letter is attached hereto, 
13 marked Exhibit E, and made a part hereof. On 
June 12, 1942, the plaintiff, by letters written by its 
President and the Dean of its Graduate Division, notified 
said nominee, Mr. Pettit, that the fellowship had been 
awarded to him, specifying study in the Graduate Division 
in The American University for the academic year 1942- 
1943. Copies of said letters are attached hereto, marked 
respectively Exhibits F and G, and made a part hereof. 
Said Pettit answered by letter dated June 28, 1942, disre¬ 
garding the specification for study in the Graduate Di¬ 
vision of The American University, and stated that he 
understood he was free to choose the institution in which 
he would pursue his graduate studies and he had not yet 
decided in what school he would do so. Copy of this letter 
is hereto attached, marked Exhibit H, and made a part 
hereof. 

On June 30, 1942, President Smith of Garrett Biblical 
Institute wrote President Douglass of The American Uni¬ 
versity giving formal notification that the Swift Fellowship 
was announced at the Annual Convocation of the Garrett 
Biblical Institute as an award given to Mr. Paul Marsh 
Pettit, and that the latter understands that in accordance 
with the established practice of The American University 
he is free to choose the institution where he is to pursue 
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his graduate study, and further stating that “In due time 
that decision will be made so that payments can be for¬ 
warded to him.” Copy of that letter is attached hereto, 
marked Exhibit I, and made a part hereof. Further cor¬ 
respondence followed, consisting of a letter by President 
Douglass of The American University to Mr. Pettit, dated 
July 1, 1942, and another dated August 24, 1942, and an 
answering letter by Mr. Pettit to President Douglass, dated 
October 9,1942, in which he stated that on the advice 
14 of responsible persons at Garrett Biblical Institute, 
he had enrolled for graduate study in Union Theolo¬ 
gical Seminary, New York City, and requested the first pay¬ 
ment from the Swift Fellowship. Copies of said three 
letters are attached hereto, marked respectively Exhibits 
J, K and L, and made a part hereof. 

On October 12, 1942, the President of The American 
University wrote Mr. Pettit that the award of the Swift 
Fellowship, by action of the Board of Trustees of The 
American University, was for study in Washington, and 
that this was clearly stated in the award made to him and 
his acceptance was conditioned upon the terms of such 
award, and expressed regret that he would be unable to 
make the payment requested by him on October 9,1942, and 
further stated that he assumed from Mr. Pettit’s letter 
of October 9th that it was notice to The American Uni¬ 
versity that he had elected not to accept the fellowship 
under the terms of the award. A copy of said letter is at¬ 
tached hereto, marked Exhibit M and made a part hereof. 
No further claim for these fellowship funds has been made 
by Mr. Pettit upon the plaintiff. 

10. Thereafter correspondence was exchanged by the 
Presidents and other officers of the two institutions, further 
evidencing the controversy hereby submitted to this Honor¬ 
able Court for decision. Copies of these letters are at¬ 
tached hereto, marked consecutively Exhibits N through P, 
and made a part hereof. Particularly, defendant objected 
to plaintiff’s designating the graduate school of The Ameri¬ 
can University as the place of study of the recipient of the 
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Swift Fellowship. Plaintiff’s position was and is: that its 
Board of Trustees had full authority and power to take 
this action, and, as well, to do all other acts in its discre¬ 
tion deemed proper in the administration of these funds; 

that its actions, from the beginning, in the applica- 
15 tion and disposition of the funds involved herein 
were entirely voluntary on its part, and that its 
having voluntarily adhered for a period of years to one 
plan with respect thereto in no wise circumscribed, re¬ 
stricted, or impaired its right, power and authority to vary 
or change the same from time to time, in part or in whole, 
as it, in its discretion, might see fit; and that the action of 
its Board of Trustees of April 9, 1942, wherein it specified 
the graduate school of The American University as the 
place of study of the recipient of the Swift Fellowship, 
was in all respects valid and so continues. And plaintiff as¬ 
serts that its educational facilities as expanded and de¬ 
veloped since 1915 and especially in and after 1941, and 
the unlimited research facilities of the Nation’s Capital 
which are constantly availed of by the plaintiff, fully justify 
the decision of its Board of Trustees in defining the con¬ 
ditions of award of the Swift Fellowship. 

11. During defendant’s refusal to make nominations of 
its graduates to this Fellowship, plaintiff has continued to 
maintain the capital fund and has allowed to accumulate 
the income therefrom, which accumulation during and since 
1942 now exceeds $3,000. Plaintiff does not believe, how¬ 
ever, that it can prudently or properly continue indefinitely 
to permit the stagnation of these funds. 

By reason of defendant’s assertions with regard to these 
funds and its threats of legal action to enforce its alleged 
rights, plaintiff is in doubt as to its rights, powers, and 
authority with respect thereto. An actual controversy 
exists between plaintiff and defendant as to these funds; 
and plaintiff seeks early judicial determination thereof and 
dissolution of the concomitant doubt. 

Wherefore, plaintiff demands that the court ad¬ 
judge : 
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16 1. That the principal of the funds here immedi¬ 
ately involved, and used to finance the Gustavus F. 

Swift Fellowship, are a part of the general invested capital 
funds of The American University and that the University 
at all times has had and continues to have full right, power, 
and authority to administer the said capital funds and the 
income therefrom, including those used to finance the said 
fellowship, with full right, power, and authority to deter¬ 
mine and effect, and from time to time to vary or change, in 
part or in whole, the application and disposition of all of its 
said funds, capital and income, as it, in its discretion, may 
see fit, within the limits of the special Acts of Congress 
approved February 24,1893 and March 2,1895, subject only 
to any restrictions validly imposed by a donor or bindingly 
undertaken by the University, or vested rights of others 
with respect thereto; and that the funds here immediately 
involved are not and never have been subject to any re¬ 
strictions or any vested rights of others than the University 
with respect to administration, application, or disposition 
thereof; and that the action embodied in the resolution 
adopted by the Board of Trustees of The American Uni¬ 
versity April 9, 1942, with regard to the funds here im¬ 
mediately involved was and continues to be in all respects 
valid and does not infringe any right of the defendant 
Garrett Biblical Institute; or alternatively, 

2. That The American University at all times has had 
and continues to have full right, power, and authority to 
administer the funds here immediately involved, and used 
to finance the Gustavus F. Swift Fellowship, principal and 
income, with full right, power, and authority to determine 
and effect, and from time to time to vary or change, in part 
or in whole, the application and disposition thereof as it, 
in its discretion, may see fit, within the limits of the 
special Acts of Congress approved February 24,1893 

17 and March 2, 1895, without any restrictions imposed 
by the donor or bindingly undertaken by the Uni¬ 
versity, and that the action embodied in the resolution 
adopted by the Board of Trustees of The American Uni- 
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versify April 9,1942, with regard to the said funds was and 
continues to be in all respects valid and does not infringe 
any right of the defendant Garrett Biblical Institute; or 
alternatively, 

3. That the plaintiff herein shall have such other and 
further alternative relief as the nature of the case may re¬ 
quire and as to the Court may seem just and proper. 

The American University 

By: Paul F. Douglass, 

President. 

COLLADAY, COLLADAY & WALLACE 

1331 G Street, N. W. 

Washington, D. C. 

Attorneys for the plaintiff 

E. F. Colladay 

Per S. C. Colladay 

D. C. Colladay 
Henry F. Lerch 


18 District of Columbia, ss: 

Paul F. Douglass, being duly sworn, deposes and 
says: I am a resident of the District of Columbia and am 
the President of The American University, the plaintiff 
above named; I have read the foregoing Complaint for a 
Declaratory Judgment and know the contents thereof and 
verily believe the same to be true. 

Paul F. Douglass. 


Subscribed and sworn to before me this 25th day of 
March, 1946. 


Gerald E. Fine, 

Notary Public for the District of Columbia. 


My commission expires September 1, 1947 


PILED MAR 26 1946 CHARLES E. STEWART, Clerk 
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Filed Mar 25 1946 

20 Exhibit C. 

The American University 
Washington, D. C. 

Office of the President 

May 14, 1942. 

President Horace G. Smith, 

Garrett Biblical Institute, 

Evanston, Illinois. 

Dear President Smith: 


I am enclosing a copy of a resolution adopted by the 
Board of Trustees of The American University at its 
meeting on April 9, 1942. A similar action was taken con¬ 
cerning all fellowship funds of the University as a result of 
a careful study of the history and interest of the trusts. 

We shall appreciate so much having the appointment to 
announce at Commencement. If your appointee desires ac¬ 
commodations in our residence halls, we shall be pleased to 
make the necessary reservation. 

Very sincerely yours, 

Paul F. Douglass, 

PFD/W President. 


Filed Mar 25 1946 


21 Exhibit D. 

Garrett Biblical Institute 
Office of the President 
Evanston, Illinois 

May 27, 1942 

My dear Dr. Stout: 

In accordance with past practice, we are sending to you 
the applications of two men who have been recommended 
for the Swift Fellowship. The faculty committee has asked 
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me to advise you that our distinct preference is for Mr. 
William Clifford Manning. In line with past precedents, 
however, we nominate two men. 

Respectfully yours, 

Horace G. Smith. 

Dr. Hiram M. Stout, Director, 

The School of Social Sciences and Public Affairs, 

The American University, 

Washington, D. C. 

HGS:EJT 

Enc. 

Filed Mar 25 1946 

22 Exhibit E. 

The American University 
Washington, D. C. 

Office of the President 

June 12, 1942 

President Horace G. Smith 
Garrett Biblical Institute 
Evanston, Illinois 

Dear President Smith: 

The American University takes pleasure in advising you 
of the appointment of Mr. Paul Marsh Pettit as Swift 
Fellow for the year 1942-43. 

The award of the Swift Fellowship to Mr. Pettit is made, 
according to the action of the Board of Trustees of The 
American University, for study in the Graduate Division 
of The American University in Washington, D. C. 

We look forward with great pleasure to having Mr. 
Pettit with us next year. 

Very sincerely yours, 

Paul F. Douglass, 

PFD :ECP President. 
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23 Exhibit F. 

The American University 
Washington, D. C. 

Office of the President 

June 12, 1942 

Mr. Paul Marsh Pettit 
Garrett Biblical Institute 
Evanston, Illinois 

Dear Mr. Pettit: 

I take pleasure in advising you of your appointment as 
Swift Fellow in the Graduate Division of The American 
University for the academic year 1942-43. Dean James J. 
Robbins of the Graduate Division is writing you a personal 
note. 

I am sure that you will want to make reservations for 
your living accommodations while you are a student here. 
If you should desire to live in Hamilton House, the men’s 
residence hall, we shall be glad to send you applications 
blanks at once. 

We are all looking forward to having you with us. I 
send the greetings of Bishop Leonard, Chairman of our 
Board of Trustees, who will take a personal interest in you. 

Very sincerely yours, 

Paul F. Douglass, 

PFD :ECP President. 
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24 Exhibit 6. 

The American University 
Washington, D. C. 

Office of the President 

June 12, 1942 

Mr. Paul Marsh Pettit 
Garrett Biblical Institute 
Evanston, Illinois 

Dear Mr. Pettit: 

It is a great pleasure to learn that you have been ap¬ 
pointed Swift Fellow in The American University for the 
academic year 1942-43. 

As you know, under the present terms of the award, the 
Swift Fellow studies in the Graduate Division of The 
American University in Washington, D. C. I shall be 
pleased to assist you in planning your program of graduate 
work if you will write me about your special interests. 

Our new catalog is now in preparation and a copy will 
be sent you in a few days. You will find Washington rich 
in resources for the pursuance of your education. I am 
sure that the days which you spend in Washington will be 
tremendously profitable as you prepare for your career. 

Very sincerely yours, 

James J. Robbins, 

JJR :ECP Dean, Graduate Division 
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l 

Arrowsmith, Illinois 
June 28, 1942 

Dr. Paul F. Douglass 
The American University 
1901 F Street, Northwest 
Washington, D. C. 

Dear Sir: 

Your letter of June 12, in which you inform me of my 
appointment as Swift Fellow, reached me during Com¬ 
mencement activities at Garrett Biblical Institute. 

Let me express my own appreciation to you and to the 
Board of Trustees of American University for granting me 
this fellowship. I hope that I may be worthy of the con¬ 
fidence you have shown in granting it. 

It is my understanding and that of Garrett Biblical Insti¬ 
tute that the recipient of the Swift Fellowship is free to 
choose the institution in which he will pursue his graduate 
studies. Since the news of this fellowship came as some¬ 
what of a surprise to me, I have not yet decided in what 
school I will do my work next year. 

I am grateful to you and to Dean Robbins for your graci¬ 
ous letters telling me of the award, and for your offers to 
assist me in planning my graduate work. I am interested 
in doing my graduate work in the field of theology, and am 
now examining the opportunities in that field available at 
various universities. 

If you should wish to communicate with me further in 
regard to the fellowship, you may address me at Arrow- 
smith, Illinois, where I shall spend the summer. Thank you 
again for your kind consideration in this matter. 

Very truly yours, 


Paul M. Pettit. 
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26 * Exhibit I. 

Garrett Biblical Institute 
Office of the President 
Evanston, Illinois 

June 30, 1942 

My dear President Douglass: 

This will be formal notification that the Swift Fellowship 
was announced at our Annual Convocation as an award 
given to Mr. Paul Marsh Pettit. He understands that in 
accordance with established practice that he is free to 
choose the institution where he is to pursue graduate study. 
In due time that decision will be made so that payments can 
be forwarded to him. 


Very respectfully yours, 

Horace G. Smith. 

President Paul F. Douglass, 

The American University, 

Washington, D. C. t 
HGS :E JT 

Filed Mar 25 1946 
27 Exhibit J. 


The American University 
Washington, D. C. 

Oflice of the President 

July 1, 1942 

Mr. Paul M. Pettit 
Arrowsmith, Illinois 

Dear Mr. Pettit: 


Your impression of the conditions of the award of the 
Swift Fellowship is not correct. The Swift Fellowship is 
now awarded for study in Washington only. 

I shall be pleased to assist you in working out any kind 
of a program which interests you in the various cooperative 
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arrangements which we have with the institutions in Wash¬ 
ington. 

It occurred to me that you might be interested also in a 
kind of internship relationship with one of the larger 
churches here. If so, that can be arranged. 

I am sure that your experience in Washington will be one 
of the richest ones in your life. If you desire living accom¬ 
modations in the University, we shall be delighted to make 
reservations for you. 

Very sincerely yours, 

Paul F. Douglass 

President 

Filed Mar 25 1946 

28 Exhibit K. 

The American University 
Washington, D. C. 

Office of the President 

August 24,1942 

Mr. Paul M. Pettit 
Arrowsmith, Illinois 

Dear Mr. Pettit: 

We are looking forward to having you with us this fall and 
are wondering if you desire to have a room reserved in the 
residence hall. 

I hope that there is no doubt in your mind about the 
terms of the award. The terms as stated by the Board of 
Trustees require study in The American University in 
Washington, D. C. 

No payments will be made under any other circumstances 
and it is our understanding that you accepted this fellow¬ 
ship under these terms. 

Very sincerely yours, 

Paul F. Douglass 

PFD :ECP President 
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29 Exhibit L. 

Hastings Hall 

Union Theological Seminary 
New York City 
October 9,1942 

Dr. Paul F. Douglass, Chancellor 
American University 
Washington, D. C. 

Dear Dr. Douglass: 

As you know, I was made the recipient of the Swift Fel¬ 
lowship in the graduating class of Garrett Biblical Institute 
last June. 

Upon the advice of responsible persons there, I enrolled 
for graduate study here in Union Theological Seminary, 
where I can pursue study for the degree of Master of 
Theology. 

I have further been assured by Garrett that the first 
payment of the Swift Fellowship should now be forth¬ 
coming, and I have contracted obligations here which make 
that payment necessary before November 1. 

Therefore, I should appreciate your immediate attention 
to this matter, in sending first payment on the Swift Fel¬ 
lowship to me at the above address. 

Respectfully yours, 

Paul M. Pettit 
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The American University 
Washington, D. C. 

Office of the President 

October 12,1942. 

Mr. Panl M. Pettit 
Hastings Hall, 

Union Theological Seminary, 

New York, New York. 

Dear Mr. Pettit: 

The award of the Swift Fellowship by action of our Board 
of Trustees was for study in Washington. This was clearly 
stated in the award to you and your acceptance was condi¬ 
tioned upon the terms of our award. I regret that we shall 
be unable to make the payment suggested in your letter of 
October 9. 

We shall be pleased, as I have mentioned before, to dis¬ 
cuss a program of study in Washington. I assume that 
your letter of October 9 is notice to us that you have elected 
not to accept the fellowship under the terms of the award. 

Very sincerely yours, 

Paul F. Douglass 

President 


PFD/W 
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Harry A. Wheeler 
38 South Dearborn Street 
Chicago 

October 28, 1942. 

Bishop Adna W. Leonard, 

Chairman of the Board of Trustees, 

American University, 

1100 Maryland Avenue, N. E., 

Washington, D. C. 

Dear Bishop Leonard: 

I am enclosing herewith a copy of President Douglass’ 
letter to Paul M. Pettit, to whom the Swift fellowship was 
granted by the Garrett Biblical Institute. If this is the 
final answer of the American University, whose President 
has thus far ignored our request for a copy of the docu¬ 
ments in the Swift’s Fellowship that warrant a change 
from the course that has been followed for nearly a quarter 
of a century, the American University leaves us no other 
course than to discuss the matter with the members of the 
Swift family,, and thereafter to take such action as will 
compel the Trustees of the American University to present 
to a proper court the documents upon which their recent de¬ 
cision has been reached. 

Personally, I deeply regret the necessity to press our 
case, but no other course remains, unless your appeal to 
the Trustees of the American University will incline them 
to reply to our letters on this subject. 

Very sincerely yours, 

Harry A. Wheeler 
President, Board of Trustees, 

Garrett Biblical Institute. 
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Harby A. Wheeler 
38 South Dearborn Street 
Chicago 

March 5,1943. 

Mr. E. F. Colladay, 

Colladay, Colladay & Wallace, 

1331 G Street, Northwest, 

Washington, D. C. 

Dear Mr. Colladay, 

I have in my pending file a letter of yours dated December 
4,1942, and a copy of my reply to that letter dated Decem¬ 
ber 7, 1942. It will shortly be three months since this 
correspondence, and at the last meeting of our Board of 
Trustees, I was asked what further had been done in the 
matter of the controversy between Garrett and the Ameri¬ 
can University. 

If I may again repeat what I have already said, there is a 
principal involved, and our Board is inclined to support 
that principle which is based upon a long actual experience 
between the two institutions and a sudden reversal of a 
course followed for twenty years or more without providing 
for our inspection any of the documents causing President 
Douglass and his Board to change an established custom. 

Very sincerely yours, 

Harry A. Wheeler. 
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Law Offices 
Walter M. Bastlvn 
National Press Building 
Washington, D. C. 

Zone 4 

September 27, 1945 

Edward F. Colladav, Esq. 

1331 G Street, N. W. 

Washington, D. C. 

Dear Ed: 

I have been directed to file a suit to construe a trust in 
which the American University and Garrett Biblical In¬ 
stitute are parties. I assume that you know of this situa¬ 
tion. 

Naturally, I do not want to do this until the University- 
is afforded a final opportunity to discuss the matter. From 
my information it would appear that the position taken by 
the American University is entirely untenable. Will you be 
good enough to call me on receipt of this letter so that we 
may arrange a conference. 

I might add that I am in this picture because of a good 
friend of American University who feels that the present 
position taken by the American University cannot be sus¬ 
tained. 

With kind personal regards, I am, 

Very truly yours, 

Walter M. Bastian 

WMB/vg 

• ••••••*• 

34 Answer and Counterclaim. 

1.-2. Defendant admits the allegations contained in Para¬ 
graphs 1 and 2 of the complaint. 
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3. Answering Paragraph 3 of the complaint the defend¬ 
ant states that this controversy concerns the application 
and disposition of a $16,000.00 fund and the income there¬ 
from which has been known, referred to and treated by the 
plaintiff as the Swift Fellowship since 1914; and defendant 
states that the said $16,000.00 represents a trust fund the 
income from which was and is to be used by the plaintiff 
for a Swift Fellowship and for no other purpose; and that 
the said Swift Fellowship was to go to a graduate of the 
defendant Institute and that such recipient of the Fellow¬ 
ship could attend a school of learning, either in the United 
States or at a foreign seat of learning, as recommended by 
the defendant and selected by the recipient of the Fellow¬ 
ship. The defendant denies that the plaintiff has or ever 
had the right and power and authority to control and direct 
and to vary from time to time, as it sees fit, the application 
and disposition of the funds and income therefrom compris¬ 
ing the Swift Fellowship, and further states that the action 
of the plaintiff with respect thereto is without legal au¬ 
thority and constitutes a breach of the relationship created 
by the donor of the said Fellowship and the defendant. 

The defendant denies all other allegations in para- 
35 graph 3 not herein specifically denied. 

4. Defendant admits the allegations contained in 
Paragraph 4 of the complaint. 

5. Answering the allegations of Paragraph 5 of the com¬ 
plaint defendant states that the $16,000.00 mentioned there¬ 
in was donated to the plaintiff and that the said sum was 
set up to finance the said Gustavus F. Swift Fellowship and 
that said Fellowship was created by mutual agreement be¬ 
tween the plaintiff and the said Annie M. Swift of Chicago, 
Illinois. Defendant denies that there were no restrictions 
upon the said $16,000.00 Fund but on the contrary states 
that the said fund was created for the specific purpose of 
financing the Swift Fellowship and for no other purpose. 
Defendant states that the recipient of the Swift Fellowship 
must be a graduate of the Biblical Institute, and further 
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states that said recipient may, under certain conditions 
receive more than one year’s income from the said fund for 
educational purposes. 

6. Defendant admits the allegations contained in the first 
paragraph of the allegations in Paragraph 6 of the com¬ 
plaint and denies the allegations in the second paragraph 
thereof. Further answering the allegations in the second 
paragraph of Paragraph 6 of the complaint the defendant 
states that the agreement by the parties at the time of the 
creation of the Swift Fellowship was that the recipient 
thereof may attend a school of learning, of his selection or 
that recommended by the defendant, other than the Ameri¬ 
can University and that this is clearly recognized and estab¬ 
lished by the allegations contained in Paragraph 4, Pages 
5 and 6 of the complaint; and defendant further states that 
the application for said Fellowship provides a space for 
the institution or place of proposed study for the applicant 
to designate. 

7. Defendant is without sufficient information to admit 
or deny the allegations contained in Paragraph 7 of the 
complaint and further answering the said allegations states 
that the plaintiff', by reason of the large growth of the 
American University now seeks to change the terms and 
conditions under which the Swift Fellowship was con¬ 
stituted, as the plaintiff was not so equipped as to meet 

the conditions and terms of the said Fellowship then, 
36 and for many years after the creation of the said 

Swift Fellowship, and that the recent effort by the 
plaintiff to change the terms of the said Fellowship is a 
breach of the conditions and terms of the said Fellowship 
and constitutes a wrongful use of the funds sustaining and 
supporting said Fellowship and defendant further states 
that the conditions, terms and restrictions originally im¬ 
posed upon the creation of the said Swift Fellowship must 
be strictly adhered to, regardless of the growth of the 
plaintiff Univefsity and regardless of the plaintiff now 
being equipped as a seat of learning to meet the educational 
requirements of a recipient of the said Fellowship. 
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8. Defendant admits the allegations contained in Para¬ 
graph 8 of the complaint bnt denies the validity of the reso¬ 
lution therein quoted and states that the said Resolution 
does not set forth the facts, conditions, and terms upon 
which the said Swift Fellowship was formulated. The de¬ 
fendant admits that a copy of the said resolution was trans¬ 
mitted to the defendant as alleged by the plaintiff. 

9. Defendant admits the allegations in Paragraph 9 of 
the complaint. 

10. ’ Defendant admits the allegations of fact contained in 
Paragraph 10 of the complaint. Defendant states that it is 
not required to answer the conclusions of the plaintiff set 
forth in Paragraph 10 of the complaint but defendant denies 
that the conclusions of the plaintiff as therein alleged are 
valid, and further states that the conclusions and actions 
of the plaintiff are without legal authority and are in con¬ 
travention of the terms and conditions under which the said 
Swift Fellowship was constituted. 

11. Answering Paragraph 11 of the complaint defendant 
states that plaintiff’s refusal to comply with and carry out 
the terms and conditions of the said Swift Fellowship has 
precluded the defendant from having its graduates become 
recipients of the said Fellowship, and that defendant stands 

ready and willing to recommend its graduates for 
37 said Fellowship upon the terms and conditions which 
created the said Fellowship and under such condi¬ 
tions as this Court may determine upon an interpretation 
and adjudication of the relationship between the parties 
hereto; and defendant further answering states that the 
fund of $16,000.00 which created the Gustavus E. Swift 
Fellowship constitutes a trust fund in the hands of the 
plaintiff and that the plaintiff is compelled to administer 
such in accordance with the understanding of the parties 
thereto, and that the defendant is entitled to recommend 
its graduates to the plaintiff, and that, upon approval by 
the plaintiff, the recipient of said Fellowship is entitled to 
attend a seat of learning of the choice of the defendant and 
of the said recipient. 
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COUNTERCLAIM. 

For its counterclaim against the plaintiff, this defendant 
adopts the facts stated in the Answer herein, and the facts 
alleged in the complaint which are not denied. 

Wherefore defendant demands that the Court declare: 

1. That the Gustavus F. Swift Fellowship was endowed 
in the amount of $16,000.00 by Mrs. Gustavus F. Swift and 
announced by the plaintiff in December 1914 and that the 
incumbent of the Fellowship was to be a graduate of the 
Garrett Biblical Institute. 

2. The said Fellowship contemplated that the recipient 
thereof might pursue further studies at seats of learning or 
places of study within the United States or foreign seats 
of learning. 

3. That under the Gustavus F. Swift Fellowship the Gar¬ 
rett Biblical Institute was empowered to recommend the in¬ 
cumbent of the Fellowship from among its graduates, sub¬ 
ject to the approval of the officers of the American Uni¬ 
versity. 

4. That in 1915 the first Swift Fellowship was awarded 
to M. J. Jones, a graduate of Garrett Biblical Institute and 
that from 1915 to and including 1941 the Swift Fellowship 
was awarded to a graduate of the Garrett Biblical Institute 
and that such recipients were at all times free to choose a 

university or college for attendance, either within 
38 the United States or in foreign countries, free from 
any control whatever by the American University as 
to such choice of college or university. 

5. That it was the intention of the American University 
and the donor Mrs. Gustavus F. Swift, in creating and 
setting up the Gustavus F. Swift Fellowship, that the in¬ 
cumbent thereof must be a graduate of the Biblical Institute 
and that such graduate and recipient of said Fellowship, 
would have the right to attend a college or university 
selected by the Garrett Biblical Institute and chosen by the 
said recipient, and that such intention was faithfully ad¬ 
hered to by the parties from 1915 to and including 1941. 
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6. That on to wit, April 9, 1942 the plaintiff determined 
that the recipient of the said Fellowship should be required 
to attend American University, and so advised the de¬ 
fendant and the recipient of the said Fellowship for the 
year 1942. 

7. That since 1942 plaintiff has refused to carry out the 
intention, terms and conditions of the said Gustavus F. 
Swift Fellowship and has refused to consider a graduate 
of the defendant Garrett Biblical Institute as an incumbent 
or a recipient of the said Swift Fellowship under the terms 
and conditions under which the said Fellowship was en¬ 
dowed, created and carried out over the period from 1915- 
1941, inclusive. 

8. That the American University be directed to recognize 
a student of Garrett Biblical Institute as a proper in¬ 
cumbent or recipient of the said Swift Fellowship and that 
the said incumbent or recipient of the said Fellowship be 
permitted to attend a seat of learning in the United States 
or a foreign seat of learning as requested by the Garrett 
Biblical Institute and agreed to and accepted by the said 
incumbent or recipient of the Swift Fellowship. 

9. That in the event of the failure and refusal of the 
American University to carry out the terms of this decree 
that it be removed as trustee of the said fund and that 
another trustee be substituted with directions and authority 
to carry out the terms of said trust as decreed herein. 

Walter M. Bastiax. 

39 A. K. Shipe 

National Press Building 

Washington, D. C. 

Attorneys for defendant 

*#•*•*#** 

40 Filed Jun 4 1946 
Motion for Summary Judgment. 

Comes now The American University, Plaintiff herein, 
and moves, by its counsel undersigned, that the Court enter 
a Summary Judgment herein in its favor, upon the ground 
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that there is no genuine issue as to any material fact and 
that the said plaintiff is entitled to a judgment as a matter 
of law. 

In support of this motion, plaintiff attaches hereto an 
affidavit of Paul F. Douglass, its President and member of 
its Board of Trustees, and requests that the same be read 
and considered as a part hereof. 

Colladay, Coll ad ay & Wallace 
E. F. Colladay 
D. C. Colladay 
Henry F. Lebch 
Attorneys for The American 
University, Plaintiff. 

Colladay, Colladay & Wallace 
E. F. Colladay 
D. C. Colladay 

Henry F. Lerch 
1331 G Street, N. W. 

Washington, D. C. 

Attorneys for The American 
University, Plaintiff. 

#***••#*# 
41 Filed Jun 4 1946 

Affidavit 

In Support of Motion for Summary Judgment. 

District of Columbia, ss: 

Paul F. Douglass, being first duly sworn, upon oath de¬ 
poses and says: 

1. I am a resident of the District of Columbia and am 
now, and have been continuously since May, 1941, President 
of The American University, plaintiff herein, and a member 
of its Board of Trustees; and in my official capacities as 
such President and Trustee, I make the statements herein 
upon my personal knowledge. 
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2. I have read the Complaint for Declaratory Judgment 
filed herein and exhibits attached thereto, and the said ex¬ 
hibits are true and accurate copies of the originals thereof, 
and the matters of fact set forth in the said Complaint are 
true. 

Paul F. Douglass 


Subscribed and sworn to before me this 3rd day of June, 
1946. 


Jean I. Bauch 

Notary Public for the District of Columbia . 


• ••*••••• 


42 Filed Jun 12 1946 

Answer to Plaintiff’s Motion for Summary Judgment; and, 
Defendants Counter Motion for Summary Judgment. 

Comes now the Garrett Biblical Institute, defendant here¬ 
in, by its attorneys, and opposes the plaintiff’s Motion for 
Summary Judgment and for reasons states: 

1. The complaint herein is for a declaratory judgment. 
The defendant filed an answer and counter claim to the com¬ 
plaint in which it admitted certain allegations of the plaintiff 
and denied others. In the counter claim the defendant re¬ 
quested the Court to declare: 

1. That the Gustavus F. Swift Fellowship was en¬ 
dowed in the amount of $16,000.00 by Mrs. Gustavus F. 
Swift and announced by the plaintiff in December 1914 
and that the incumbent of the Fellowship was to be a 
graduate of the Garrett Biblical Institute. 

2. The said Fellowship contemplated that the re¬ 
cipient thereof might pursue further studies at seats of 
learning or places of study within the United States or 
foreign seats of learning. 

3. That under the Gustavus F. Swift Fellowship the 
Garrett Biblical Institute was empowered to recom¬ 
mend the incumbent of the Fellowship from among its 
graduates, subject to the approval of the officers of the 
American University. 
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4. That in 1915 the first Swift Fellowship was 
awarded to M. J. Jones, a graduate of Garrett Biblical 
Institute and that from 1915 to and including 1941 the 
Swift Fellowship was awarded to a graduate of the 
Garrett Biblical Institute and that such recipients were 

at all times free to choose a university or college for 
43 attendance, either within the United States or in 
foreign countries, free from any control whatever by 
the American University as to such choice of college or 
university. 

5. That it was the intention of the American Uni¬ 
versity and the donor Mrs. Gustavus F. Swift, in 
creating and setting up the Gustavus F. Swift Fellow¬ 
ship, that the incumbent thereof must be a graduate 
of the Biblical Institute and that such graduate and 
recipient of said Fellowship, would have the right to 
attend a college or university selected by the Garrett 
Biblical Institute and chosen by the said recipient, 
and that such intention was faithfully adhered to by 
the parties from 1915 to and including 1941. 

6. That on, to wit, April 9, 1942 the plaintiff 
determined that the recipient of the said Fellowship 
should be required to attend American University, and 
so advised the defendent and the recipient of the said 
Fellowship for the year 1942. 

7. That since 1942 plaintiff has refused to carry 
out the intention, terms and conditions of the said 
Gustavus F. Swift Fellowship and has refused to con¬ 
sider a graduate of the defendant Garrett Biblical 
Institute as an incumbent or a recipient of the said 
Swift Fellowship under the terms and conditions under 
which the said Fellowship was endowed, created and 
carried out over the period from 1915-1941, inclusive. 

8. That the American University be directed to 
recognize a student of Garrett Biblical Institute as a 
proper incumbent or recipient of the said Swift Fellow¬ 
ship and that the said incumbent or recipient of the 
said Fellowship be permitted to attend a seat of learn¬ 
ing in the United States or a foreign seat of learning 
as requested by the Garrett Biblical Institute and 
agreed to and accepted by the said incumbent or 
recipient of the Swift Fellowship. 

9. That in the event of the failure and refusal of the 
American University to carry out the terms of this 
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decree that it be removed as trustees of the said fund 
and that another trustee be substituted with directions 
and authority to carry out the terms of said trust as 
decreed herein. 

2. The pleadings show a sharp issue as to whether the 
plaintiff is bound to administer the Gustavus F. Swift 
Fellowship which was endowed in the amount, of Sixteen 
Thousand ($16,000.00) Dollars by Mrs. Gustavus F. Swift 
as announced by the plaintiff in December 1914, or whether 

the plaintiff may consider the said endowment as a 
44 part of the capital investment of the American Uni¬ 
versity and administer the said endowment in such 
manner as it may determine and without regard to the 
action taken by the plaintiff in 1914 and which it has strictly 
adhered to until the adoption of its resolution of April 9, 
1942. (Paragraph 8 of the Complaint). 

3. The plaintiff represents that the donations made by 
Mrs. Gustavus F. Swift to the plaintiff in 1913 and 1914, 
totaling $16,000.00, were not made without restrictions. 
The allegations in the Complaint show that in December 
1914 the plaintiff University announced the Swift Fellow¬ 
ship as endowed by Mrs. Gustavus F. Swift. This was the 
first Fellowship of the plaintiff and the aforesaid amount 
of $16,000.00 was donated by Mrs. Gustavus F. Swift to 
finance that Fellowship and it was so applied and treated 
by the plaintiff from December 1914 to on or about April 
9,1942. (Complaint, Paragraphs 5, 6, 7 and 8). 

4. On April 9, 1942 the plaintiff adopted a resolution in 
which it declared, among other things, that the income 
from the endowment fund bearing the name of Anna M. 
Swift shall be available annually for the support of a 
graduate fellowship for study in the American University. 
Prior thereto, and since December 1914, the income from the 
said endowment was available annually for the support of 
a graduate fellowship for study in any University selected 
by a graduate of the Garrett Biblical Institute, who had 
been nominated by the faculty of the Garrett Biblical In¬ 
stitute and who had been approved by the proper authori- 
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ties of the plaintiff University. Thus the restriction con¬ 
tained in the resolution of the plaintiff University of April 
9, 1942 was, and is, in direct contravention of the terms of 
the establishment of the said Fellowship and a complete de¬ 
parture from the method of administering the said endow¬ 
ment fund as administered from 1914 to on or about 
April 9,1942. 

45 5. Defendant believes that the issues raised can be 

disposed of by a motion for summary judgment. 
However the plaintiff attempts to place a construction upon 
the facts alleged in the pleadings which we submit is con¬ 
trary to the plain and explicit meaning of the language con¬ 
tained therein as well as contrary to the long established 
policy of the plaintiff University in administering the in¬ 
come from the said $16,000.00 which constitutes the en¬ 
dowment for the said Gustavus F. Swift Fellowship. 

DEFENDANT’S COUNTER MOTION FOR 
SUMMARY JUDGMENT. 

For defendant’s counter motion for summary judgment 
it states: 

1. That the Gustavus F. Swift Fellowship was endowed 
in the amount of $16,000.00 by Mrs. Gustavus F. Swift and 
so announced by the plaintiff University in December 1914. 

2. That the incumbent of the said Fellowship shall be a 
graduate of the Garrett Biblical Institute, this defendant. 

3. That the recipient of the said Fellowship might pursue 
studies at seats of learning or at places of study within the 
United States or foreign seats of learning. 

4. That this defendant is empowered to recommend the 
incumbent of the Fellowship from among its graduates, 
subject to approval of the proper authorities of the Ameri¬ 
can University. 

5. That it w*as the intention of the plaintiff and the donor, 
Mrs. Gustavus F. Swift, in creating and setting up the said 
Gustavus F. Swift Fellowship, that the recipient thereof 
must be a graduate of the Garrett Biblical Institute and that 
such recipient should have the right to attend a college or 
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university, or seat of learning, selected by the Garrett- 
Biblical Institute and chosen by the said recipient, and that 
such intention was faithfully adhered to by the 

46 parties from the date of the creation of the said 
Fellowship, in 1914, to on or about April 9,1942. 

6. That the plaintiff is directed to recognize a student of 
the Garrett Biblical Institute as a proper recipient of the 
said Swift Fellowship and the plaintiff is further directed 
to permit the said recipient of the said Swift Fellowship to 
attend a seat of learning in the United States or a foreign 
seat of learning as agreed upon by the said recipient and 
Garrett Biblical Institute. 

7. That in the event of the failure or refusal of the 
plaintiff University to carry out the terms of the judgment 
of this Court that it should be removed as Trustee of the 
said fund and that another trustee be substituted with di¬ 
rections and authority to carry out the- terms of the said 
endowment and Fellowship, and this Court should so decree. 

Walter M. Bastian 
A. K. Shipe 

National Press Building 

Washington 4, D. C. 

Attorneys for Defendant. 

«•*«*#*** 

47 Filed Nov 19 1945 
Findings of Fact and Conclusions of Law. 

A. The Court finds as facts: 

1. Plaintiff is a corporation organized and existing under 
a special Act of Congress approved February 24, 1893, 
amended by a special Act of Congress approved March 2, 
1895, and conducts its principal corporate activities in the 
District of Columbia, with offices at the University campus 
at Nebraska Avenue and Massachusetts Avenue, N. W., and 
at 1901 F Street, N. W., in the District of Columbia. 

The defendant is a corporation organized and existing 
under the laws of the State of Illinois and maintains its 
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principal offices at Evanston, Illinois. The amount in con¬ 
troversy exceeds, exclusive of interest and costs, the sum 
of three thousand ($3000.00) dollars. 

2. Following the enactment of the enabling legislation 
aforementioned, The American University entered into a 
program looking to the physical and scholastic establish¬ 
ment of the university as a functioning educational 

48 institution, which program continued through the 
years up to the official opening day of the university 
on May 27,1914. * During this period financial strength and 
physical properties were acquired, and the educational 
structure of the institution -was formulated. A campus was 
acquired and the original two buildings were erected. In 
1913 and 1914 the plaintiff university brought forward a 
plan for development and promotion of education through 
scholarships and fellowships and made public announce¬ 
ment thereof (Complaint, pages 3-7). This plan indicated 
that a fellow might pursue study in such subject or subjects 
and at such seats of learning or at such places as should be 
recommended by his nominating school, college, or uni¬ 
versity, subject to the approval of the officers of The Ameri¬ 
can University. 

3. Over the years 1905, 1907, 1909, 1913 through 1917, 
and 1921, Mrs. Annie M. Swift, now deceased, one of the 
most generous of the plaintiff university’s many bene¬ 
factors, made numerous gifts to the university which ag¬ 
gregated the sum of $56,500.00; and, finally by her will she 
gave the university in 1923 the sum of $25,000.00, making 
the total of her benefactions to the university $81,500.00. 
The university in 1914 allotted three of Mrs. Swift’s dona¬ 
tions (those of September 30, 1913, January 17, 1941, and 
July 6,1914, in the sums of $5,000.00, $6,000.00 and $5,000.00, 
respectively) to make an aggregate principal of $16,000.00 
to finance what appears to have been its first fellowship, 
which, in honor of the deceased husband of Mrs. Swift, it 
named the Gustavus F. Swift Fellowship. 

4. A large portion of Mrs. Swift’s gifts to the university 
were made without restrictive provision by her as to their 
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use, and she made no restrictive provision concerning the 
use by the university of the aforementioned gifts of 
$5,000.00, $6,000.00, and $5,000.00 
49 5. The plaintiff university, in December, 1914, 

, publicly announced and offered the Swift fellowship, 
with announcement that the incumbent should be a graduate 
of Garrett Biblical Institute, the defendant herein; and 
plaintiff provided that the incumbent should be selected in 
the following manner: Garrett Biblical Institute, defendant 
herein, was to recommend one or more of its graduates an¬ 
nually and if one received the approval of the plaintiff 
university he was to become the Gustavus F. Swift Fellow’ 
for one year and receive one year’s income from the afore¬ 
mentioned fund. 

6. Commencing with the year 1915 and continuing through 
1941, the university each year awarded a Gustavus F. Swift 
fellowship. In each instance the recipient was a graduate of 
Garrett Biblical Institute, certified by the latter institution 
to the former and approved by plaintiff. The practice 
was to have Garrett Biblical Institute recommend two of its 
graduates and The American University select one of the 
two, but it was well understood that The American Uni¬ 
versity might reject both and require Garrett Biblical 
Institute to submit additional names. 

In making these awards the plaintiff university did not 
attach any restriction as to the institution or geographical 
location in which the recipient should pursue his studies; 
no declaration was made by the university, however, nega¬ 
tiving the possibility of such restriction or other change in 
the terms and conditions of the offering and award. 

7. The plaintiff university was first organized as a 
graduate school and officially opened (May 27, 1914) with 
only two buildings and a small group of professors. From 
this small beginning, the institution has grown (Complaint, 
pages 10 and 11) until now, including a modem college of 
Arts and Sciences, School of Nursing, Teaching Institute 
of Economics, and a number of Professional Institutes and 
other facilities for graduate and undergraduate students 
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and adult leaders, it is equipped to be a place of 
50 study looking to the accomplishment of the highest 
learning. 

8. On April 9, 1942, the Board of Trustees of the plain¬ 
tiff university adopted a resolution (Complaint, page 12) 
concerning the Swift Fellowship that on and after that 
date the following would be conditions of the award thereof: 

“1. The income from the endowment fund bearing the 
name of Anna M. Swift shall be made available an¬ 
nually for the support of a graduate fellowship for 
study in The American University. 

2. The fellowship shall be awarded by the University 
to a student nominated by the Faculty of Garrett 
Biblical Institute.” 

9. The defendant institute was notified of this action but 
declined to accede to the limitation; on the contrary, de¬ 
fendant in 1942 nominated candidates as before but insisted 
that the successful candidate might study under the said 
fellowship wherever he chose; plaintiff offered the suc¬ 
cessful candidate cooperation in arranging for his study in 
The American University, but he declined and made no 
further claim for the fellowship. 

10. Thereafter defendant made no further nominations 
of its graduates to this fellowship, and (from the autumn of 
1942 until the autumn of 1945) there ensued correspondence 
and discussions between officials of plaintiff and defendant 
(Complaint, pages 14 and 15) as to the right of plaintiff to 
change the terms of award of said fellowship; defendant 
insisted that plaintiff might not change the terms of award 
and notified plaintiff that it was going to file a legal proceed¬ 
ing to compel a judicial construction of the rights of the 
respective parties with respect to the said fellowship. 

11. From the inception of this controversy in the sum¬ 
mer of 1942, plaintiff has continued to maintain the capital 
fund and has allowed to accumulate the income therefrom; 
and that accumulation during and since 1942 now exceeds 
$3,000.00. 
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51 B. The Court concludes as a matter of law: 

1. This action is properly brought under the Act of Con¬ 
gress approved June 14, 1934, commonly known as the 
Declaratory Judgment Act, 48 Stat. 955; an actual con¬ 
troversy exists between plaintiff and defendant. 

2. The plaintiff corporation is empowered to establish 
and maintain within the District of Columbia a university 
for the promotion of education with such other powers as 
may be necessary fully to carry out and execute the general 
purposes of the corporation, as appearing in the acts of in¬ 
corporation; its Board of Trustees is authorized, among 
other things, to make by-laws for the accomplishment of its 
purposes, for the management of its property, and for the 
regulation of its affairs; and the said Board of Trustees is 
constituted and empowered as the body by which the busi¬ 
ness of the said corporation shall be transacted. 

3. Mrs. Swift’s gifts to *uaintiff of September 30, 1913, 
January 17, 1914, and July 6, 1914, in the sums of $5000.00, 
$6000.00, and $5000.00, respectively, which have been used 
by plaintiff to finance the Gustavus F. Swift Fellowship, are 
unrestricted as to the use to which they may be put. 

4. Plaintiff, in the course of its administering of the 
said fellowship fund and awarding of the said fellowship, 
has not in anywise circumscribed its freedom of exercise 
of its judgment and discretion with respect thereto; nor has 
it in anywise limited its freedom to change the terms and 
conditions of the offering and award of the said fellowship. 

5. No rights in the said funds used to finance the said 
fellowship, capital or income, have vested in others than 
the plaintiff university. 

6. The said gifts of Mrs. Swift aggregating $16,000.00 
are, and since their receipt by plaintiff university have at all 
times been, a portion of plaintiff’s invested capital 

funds. 

52 7. In the absence of contrary limitation validly im¬ 
posed by the donor of funds held by it or the vesting 

of rights therein in others, plaintiff has and at all times has 
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had the right, power, and authority to control and direct 
and to vary from time to time, as it sees fit, the application 
and disposition of such funds and the income therefrom. 

8. The aforementioned funds used to finance the Swift 
Fellowship are and at all times have been within the cate¬ 
gory referred to in conclusion of law numbered 7, above. 

9. Plaintiff’s action with respect to the said funds used 
to finance the Swift Fellowship, including particularly the 
action of its Board of Trustees of April 9, 1942 limiting the 
use of the Swift Fellowship to study in The American Uni¬ 
versity, have been and are within its discretion and powers, 
and the autority of the Acts of its incorporation, and are 
valid. 

10. Plaintiff’s Board of Trustees had and has full au¬ 
thority and power, as well, to do all other acts in its discre¬ 
tion deemed proper in the administration of the said funds 
used to finance the said Swift Fellowship; its actions, from 
the beginning, in the application and disposition of the said 
funds were entirely voluntary on its part; and its having 
voluntarily adhered for a period of years to one plan 
with respect thereto in nowise circumscribed, restricted, or 
impaired its right, power, and authority to vary or change 
the same from time to time, in part or in whole, as it, in its 
discretion, might or may see fit. 


V 

T. Alan Goldsborough, 

November 19, 1946 

Justice. 

# # • 
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# # • # # 

Filed Nov 19 1946 


Judgment. 


This cause coming on to be heard October 1, 1946, on the 
Motion of the plaintiff for summary judgment filed herein 
June 4,1946, supported by the affidavit of Paul F. Douglass, 
President of the plaintiff corporation, and on Counter Mo¬ 
tion of the defendant for summary judgment, upon con¬ 
sideration of the complaint filed herein March 25, 1946, and 
the defendant’s Answer and Counterclaim and the other 
pleadings and papers filed herein since the filing of the com- 
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plaint, and the Court having heard and considered the oral 
arguments of counsel for both parties, it is, by the Court, 
this 19th day of November, 1946, 

Ordered that the defendant’s Counter Motion for sum¬ 
mary judgment be, and it is hereby, denied; and that the 
Motion of plaintiff for summary judgment filed herein June 
4,1946, be, and it is hereby, granted; and 
Adjudged that the principal of the fund immediately in¬ 
volved herein (being the result of donations to the plaintiff, 
The American University, by Mrs. Annie M. Swift, Septem¬ 
ber 30,1913, January 17,1914, and July 6,1914, in the sums 
of $5000.00, $6000.00 and $5000.00 respectively), and used to 
finance the Gustavus F. Swift Fellowship, are a part 
54 of the general invested capital funds of the said Uni¬ 
versity and that the University at all times has had 
and continues to have full right, power, and authority to 
administer the said capital funds and the income therefrom, 
including those used to finance the said fellowship, with 
full right, power, and authority to determine and effect, and 
from time to time to vary or change, in part or in whole, the 
application and disposition of all of its said funds, capital 
and income, as it, in its discretion, may see fit, within the 
limits of the special Acts of Congress approved February 
24,1893 and March 2,1895, subject only to any restrictions 
validly imposed by a donor or bindingly undertaken by the 
University, or vested rights of others with respect thereto; 
and that the funds here immediately involved are not and 
never have been subject to any restrictions or any vested 
rights of others than the University with respect to ad¬ 
ministration, application, or disposition thereof; and that 
the action embodied in the resolution adopted by the Board 
of Trustees of The American University April 9,1942, with 
regard to the funds herein immediately involved was and 
continues to be in all respects valid and does not infringe 
any right of the defendant Garrett Biblical Institute. 

T. Alan Goldsborough, 

Justice. 

#*#**#*•• 
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candy box. The candy box has a lump that you have 

to screw the metal part on it. 

• • • 

Q. When did you receive your last shipment from 
Japan? A. Last shipment, in the early part of 1941. 

Q. The early part of 1941? A. Yes. 

* # • 

Q. This catalogue was issued in 1941? A. Yes. 

Q. So, you must have had this Commission Exhibit No. 

2 . 

Mr. Silberberg: I object to that question. The 
witness has already testified twice that he did not 
have this particular item at that time. Now counsel 
is going to insist that he must have had it. I don’t 

think that is proper examination. 

• • • 

i 

126 Trial Examiner Addison: The paper is received 
as the invoice received from the manufacturer by 
respondent over objection and exception noted. It 
will be received as Commission’s Exhibits 3-A, 3-B 
and 3-C, with the understanding that it js only those 
parts identified in the offer that are received; that 
is, excluding the first two items and the last one. 

128 (Discussion off the record.) 

(The documents referred to were marked Com¬ 
mission’s Exhibits 3-A, 3-B and 3-C received in evi¬ 
dence.) 

7 

# • # 

By Mr. Callaway: 

Q. Now, you advertise the wares in the first column on 
the lefthand side of page 1 of Commission’s Exhibit No. 1 
as “Imported Du Barry Porcelain.” A. That is right. 

Q. You advertise other wares in the same catalogue 
as “Imported Du Barry Porcelain?” A. That is correct. 

Q. Did all of your wares advertised in that 1941 

129 catalogue as Du Barry porcelain come from Japan? 
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A. No; it also comes from England, France and 
China and other countries. 

Q. Now, the items, shown as No. 6001 and 6006 in your 
1941 catalogue, where were they imported from? A. The 
porcelain part was imported from Japan. 

Q. Now, they are advertised, I believe, as imported 
hand-decorated Uu Barry porcelain? A. That is right, we 
don’t deny that. 

Q. Why is that called Du Barry porcelain? A. It is a 
trademark, just like Du Barry hairnets. It is a trademark 
we have been using for 15 years. 

Q. Is that your trademark? A. Positively. 

Q. Why was the name Du Barry selected? A. Because 
we chose that name. 

Q. Why? A. Just as the hairnet manufacturer chose 
to use his trademark. 

Q. But why? A. Listen, that is an ambiguous ques¬ 
tion. 

Q. Doesn’t it have a foreign connotation? A. Abso¬ 
lutely not. We can show you there are 40 other manu¬ 
facturers with registered trademarks in America that sell 
goods with “Du Barry”. 

130 Q. American-made goods? A. American-made 
and imported goods. 

Q. Japanese goods? A. No. This is American-made 
goods here. This is not imported goods. The porcelain 

has been imported but it is American-made goods. 

• • • 

133 Q. I hand you a paper marked for identification 
as Commission’s Exhibit No. 4. What is that? A. 
That is supposed to be a copy of a letter from a firm 

134 in Youngstown, Ohio, to us. 

Q. You furnished that to Mr. Warner when he 
talked to you, didn’t you? A. I gave him the whole file. 

Q. You furnished that? A. I don’t remember a spe¬ 
cific copy. I gave him the whole file. 

• • • 
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Mr. Callaway: I offer this in evidence as Commis¬ 
sion’s Exhibit No. 4. 

Trial Examiner Addison: Received without ob¬ 
jection with the understanding that pencil marks and 
stamps are no part of the exhibit. 

135 Q. I hand you paper marked for identification as 
Commission’s Exhibit No. 6 and ask you what that 
is. A. This is a copy of our invoice. 

136 Q. To whom? A. Martin Furniture Makers. 

Q. Was that invoice sent in response to the order 

that is marked Commission’s Exhibit No. 4? A. Yes. 

Q. With the goods shown on that invoice shipped to 
Martin Furniture Makers. A. Yes. Some of the goods 
we didn’t have in stock. 

Q. That shows, does it not? A. Yes. 

Q. To make it clear, No. 3937 and No. 6001 and 6006 j 
were shipped, were they not? A. That is right. 

Mr. Callaway: I offer Commission’s Exhibit No. j 
6 into evidence. 

Mr. Silberberg: I have no objection. 

Trial Examiner Addison: Received without ob¬ 
jection as Commission’s Exhibit No. 6. 

• • • 

• 137 Q. What are Commission’s Exhibits Nos. 7-a, 
7-b, 7-c, 7-d, and 7-e for identification? A. This is 
copy of invoice to Connecticut Novelty Company. 

Q. Were the goods shown on that invoice shipped? A. 
A. That is right. 

Q. Both Commission Exhibit No. 7 and Commission No. 

6 had reference to your 1941 catalogue, did they not? A. 
No. This is sold by salesmen. It was not bought from a 
catalogue. 

Q. But the numbers relate to the catalogue. A. Not all 
the numbers. In fact this order was taken by salesmen and 
not a mail order. 
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Q. Here is “3937, two pieces candy dish.” A. It is 
also in the catalogue. 

Q. Is that the same item? A. Exactly. I will admit 
that. 

Q. Those items were shipped to the Connecticut Novel¬ 
ty Company? A. Positively. 

Mr. Callaway: I offer this in evidence, insofar as 
it concerns that item. 

Mr. Silberberg: Concerns item No. 3937? 

Mr. Callaway: Yes. 

138 Mr. Silberberg: No objection. 

Trial Examiner Addison: Received, without ob¬ 
jection, Exhibit Nos. 7-a, 7-b, 7-c, 7-d, 7-e. 

• • • 

Q. Now, the items 6001 and 6006, shown on page 7 of 
your 1941 catalogue, I believe you stated they were im¬ 
ported from Japan? A. Lamp parts. 

Q. All right, the lamp parts. A. The lamp parts were 
imported from Japan; the porcelain parts were imported 
from Japan. 

Q. They had a base on them that you put on them? A. 
We had a base, and we had arms. 

Q. The porcelain, when imported from Japan, had a 
mark, “Made in Japan” on it, did it not? A. Exactly, 
on the bottom. 

Q. When you attached the metal base that you did at¬ 
tach, the words “Made in Japan” then could not be seen 
by the dealer to whom you sold it or to his purchaser? A. 
They were porcelain parts and not a lamp. In order to 
make it a lamp, the marking, in the process of manufac¬ 
ture, were obscured. It was not done for the pur- 

139 pose of obscuring the name, but it was done to build 
a lamp. 

Q. I understand that was your intention. But it was 
obscured? A. But you cannot build a lamp unless you do 
it. 
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33niteb States Court of &ppealtf 

District of Columbia 


No. 945S 


The Garrett Biblical Institute 

Appellcmt, 

v. 

The American University, a corporation 

Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The controversy which this action presents arises out 
of a challenge by Appellant to the right, power, and 
authority of The American University, Appellee, to ad¬ 
minister, apply, or dispose of its funds as it, in its dis¬ 
cretion, may see fit. 
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In 1942 the Board of Trustees of the University adopted 
a resolution, the effect of which, was to require that 
thenceforth the benefits of one of its fellowships, known 
as the Swift Fellowship, must be applied to study at The 
American University, only, rather than be available for 
study elsewhere. The Appellant, Garrett Biblical Inst- 
tute, threatened legal action to compel the Appellee Uni¬ 
versity to continue to make the benefits of the said fellow¬ 
ship available for study at places other than the said 
University. 

The Swift Fellowship was and is made possible by the 
allocation thereto of $16,000.00 of Appellee’s capital funds, 
the income therefrom being devoted to the aid of the person 
to whom the fellowship is awarded. Since the rise of the 
present controversy in 1942 there has accumulated some¬ 
thing over $3,300.00 of income. 

In the first paragraph of Appellant’s statement of the 
case (Appellant’s Brief 2) there are stated as questions 
presented by Appellee University what in fact were and 
are the opposing contentions advanced by the Appellant. 

Actually, the Appellee University, by its Complaint filed 
below, asserted: (1) that it at all times has had and con¬ 
tinues to have, within the limits of the special Acts of 
Congress by which it is incorporated, full right, power, 
and authority to administer its invested capital funds and 
the income therefrom, with full right, power, and authority 
to determine and effect, and from time to time to vary or 
change, in part or in whole, the application and dispo¬ 
sition of all of its said funds, capital and income, as it, 
in its discretion, may see fit, subject only to any restric¬ 
tions validly imposed by a donor, or bindingly undertaken 
by the University, or vested rights of others with respect 
thereto; (2) that that portion of its funds immediately 
involved and used to finance the Swift Fellowship is a 
part of its said funds and is not and never has been 
subject to any restrictions or any vested rights of others 
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than the University with respect to administration, appli¬ 
cation, or disposition thereof; and (3) that the action 
embodied in the resolution adopted by its Board of Trus¬ 
tees April 9, 1942, changing the terms of award of the 
Swift Fellowship was and continues to be in all respects 
valid and does not infringe any right of Garrett Biblical 
Institute, Appellant herein (App. 2-14). Appellee, in 
order that it might resume the free and proper adminis¬ 
tration of the funds imediately involved without further 
impediment from Appellant, sought declaratory judgment 
accordingly (App. 15). 

Appellant, by answer and counterclaim, asserted, but 
without alleging facts in support, that the portion of the 
University’s funds immediately involved was a trust fund 
or a restricted gift, in either case under terms not sub¬ 
ject to modification by the University, and that the afore¬ 
mentioned action of the University’s Board was and is 
invalid (App. 30-35). Appellant asked declaratory judg¬ 
ment accordingly (App. 35). 

(Appellee desires to call to the attention of the Court 
two items in Appellant’s statement of the case particu¬ 
larly. At page 3 of Appellant’s brief it is said that the 
funds immediately involved herein were set aside “un¬ 
doubtedly with the consent of the donor, Mrs. Swift”; 
this patently is mere speculative inference. In the next 
paragraph of Appellant’s statement, reference is made to 
the “Fellowship”. These references are to the general 
plan for fellowships which the University announced in 
1914 [App. 6]. The original offering of the Swift Fellow¬ 
ship appears at page 9 of the Appendix.) 

The case was heard and disposed of below on Motions 
for Summary Judgment filed by both parties (App. 35, 
40). Appellee University had filed an affidavit verifying 
its Complaint (App. 36) already liberally supported by 
documentary exhibits; Appellant stood upon its unverified 
and unsupported answer and counterclaim. 
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At the hearing on those motions in the Court below, the 
following facts, among others set forth in the verified 
Complaint, stood admitted upon the record. Mrs. Annie 
M. Swift (out of a great many gifts by her to The Ameri¬ 
can University over the years 1905, 1907, 1909, 1913 
through 1917, and 1921) in 1913 and 1914 made three dona¬ 
tions to the University which totaled $16,000.00 ($5,000.00 
September 30, 1913; $6,000.00 January 17, 1914; and 
$5,000.00 July 6, 1914). These donations were made with¬ 
out restrictions. The University in 1914 allotted these 
three gifts to finance a fellowship which, in honor of the 
deceased husband of Mrs. Swift, it named the Gustavus 
F. Swift Fellowship, which it announced in December, 1914. 
(App. 8-9.) From the time of the establishment of this 
1 fellowship the income from these funds was used to make 
annually an award to a graduate of the Appellant Insti¬ 
tute recommended by it, for the pursuit of graduate study 
at an institution (which could be recommended by it), both 
subject to the approval of the officers of The American 
University. The awards began in 1915 and continued 
1 through 1941. (App. 8-9.) On April 9, 1942 The Ameri¬ 
can University’s Board of Trustees adopted a resolution 
requiring that thereafter the recipient of the award pur¬ 
sue graduate study “in The American University” (App. 
11). Appellant, in connection with nominating a candidate 
for the 1942 award, asserted that the aforementioned action 
was invalid and violated some restriction or condition 
attached to these funds and asserted that the University 
must continue to permit graduate study in whatever place 
the recipient and Appellant might see fit; and Appellant 
has ever since declined to make further nominations and 
has persisted in these assertions and contentions and 
threatened legal action to enforce the same (App. 12-14). 
The Appellee University adopted and still asserts as its 
position that hereinbefore summarized in the fifth para¬ 
graph hereof. None of the pleadings contained allegation 
of any fact to show any contrary limitation imposed by 
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Mrs. Swift or bindingly undertaken by the University or 
to show the vesting of rights in others. 

Because of the foregoing situation no person has held 
the fellowship since 1942, nor has any nomination or award 
been made for any years since then. 

Appellee presents and here incorporates by reference 
the findings of fact by the trial court (App. 41-44) and 
requests that the same be read and considered by this 
Court as a part hereof. 

The trial court, after hearing and considering oral \ 
argument and memoranda of authorities, made and en¬ 
tered findings of fact (App. 41-44) and conclusions of 
law (App. 45-46) and judgment (App. 46-47) sustaining 
the position and contentions of Appellee University. 

STATUTES AND RULES INVOLVED 

i 

I 

Besides the jurisdictional statute cited by Appellant 
(Appellant’s Brief 1), there are also involved the follow- ; 
ing: 

The Act of Congress approved June 14, 1934, commonly 
known as the Declaratory Judgment Act, 48 Stat. 955, 28 | 
U. S. C. A. 400, the relevant portion of which is : 

“In cases of actual controversy (except with respect i 
to Federal taxes) the courts of the United States 
shall have power upon petition, declaration, complaint, 
or other appropriate pleadings to declare rights and 
other legal relations of any interested party petition- ! 
ing for such declaration, whether or not further relief 
is or could be prayed, and such declaration shall have 
the force and effect of a final judgment or decree ! 
and be reviewable as such.” 

Rule 56 of the Federal Rules of Civil Procedure, the 
relevant portions of which are: 
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“Summary Judgment. 

“(a) FOR CLAIMANT. A party seeking to re¬ 
cover upon a claim, counterclaim, or cross-claim or to 
obtain a declaratory judgment may, at any time after 
the pleading in answer thereto has been served, move 
with or without supporting affidavits for summary 
judgment in his favor upon all or any part thereof. 

(b) FOR DEFENDING PARTY. A party against 
whom a claim, counterclaim, or cross-claim is as¬ 
serted or a declaratory judgment is sought may, at 
any time, move with or without supporting affidavits 
for a summary judgment in his favor as to all or any 
part thereof. 

(c) MOTION AND PROCEEDINGS THEREON. 
The motion shall be served at least 10 days before 
the time specified for the hearing. The adverse party 
prior to the day of hearing may serve opposing affi¬ 
davits. The judgment sought shall be rendered forth¬ 
with if the pleadings, depositions, and admissions on 
file, together with the affidavits, if any, show that, 
except as to the amount of damages, there is no genu¬ 
ine issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law.” 

The Act of Congress approved February 24, 1893, des¬ 
ignated as an Act to incorporate The American Univer- 
i sity, 27 Stat. 476, the relevant portion of which, after 
naming certain persons, provides that those persons 

“and their associates and successors, • • * are 
hereby constituted a body politic and corporate bv the 
name of THE AMERICAN UNIVERSITY, with pow¬ 
er to sue • * * ; to * * * take by devise, 

bequest, or otherwise • * * such real or personal 
estate as shall be required for the purpose of its in¬ 
corporation ; • • • to choose a Board of Trustees • • • 
which board shall be authorized to appoint such offi¬ 
cers and agents as the business of the corporation 
shall require and to make by-laws for the accomplish¬ 
ment of its purposes, for the management of its prop¬ 
erty and for the regulation of its affairs. Said cor- 
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poration is hereby empowered to establish and main¬ 
tain within the District of Columbia, a university for 
the promotion of education. The said corporation 
shall have power to grant and confer diplomas and 
the usual college and university degrees, and honorary 
degrees, and also such other powers as may be neces¬ 
sary fully to carry out and execute the general purpose J 
of the said corporation as herein appearing.” 

SUMMARY OF ARGUMENT 

The Appellee University at all times has been and is 
fully empowered to establish and maintain a University 
for the promotion of education, with power to receive 
real or personal property for this purpose and with such 
other powers as necessary to carry out this general pur¬ 
pose. Inherent in the foregoing was and is the power to 
administer its affairs and its property as it sees fit. The 
funds used to finance the Swift Fellowship were not given 
to the University with any restriction upon them what¬ 
soever and have never in anywise been restricted. Those I 
funds are, and always have been, a part of the Univer- j 
sitv’s general invested capital funds. The University has 
and always has had as broad scope of authority over them j 
as over any other part of its funds. Inherent in its au- | 
thoritv over the funds used bv it to finance the Swift 

• m> 

Fellowship has always been and still is the authority to | 
change the terms of award of the fellowship. No right or 
interest with respect to this fellowship has vested in any¬ 
one other than the Appellee University. The action of 
Appellee’s Board of Trustees in 1942 changing the terms 1 
of award was fully authorized and was proper. 

Appellee has fully presented by its verified complaint j 
the complete facts in support of the foregoing. Appellant 
has presented not so much as a single fact negativing any 
of the foregoing. Appellant, instead, has indulged in ar-! 
gumentative inference and unsupported assertion of con- j 
elusions. 


I 
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The record before this Court shows no genuine issue 
as to any material fact. The record further shows that 
appellant is here on an appeal based in part upon the fail¬ 
ure of the trial court to grant AppeUcmt’s motion for 
summary judgment, which necessarily was based upon as¬ 
sertion that there is no genuine issue as to any material 
fact . 

The action of the trial court was correct and proper, and 
its judgment in favor of Appellee should be affirmed. 

ARGUMENT 

I 

There is no real issue in this case, either of fact or of law. 

The entire seemingly imposing structure of Appellant's 
case, in pleadings and in argument, in the Court below and 
here, is founded upon a completely fallacious premise, 
namely: that bare denials, argumentative assertions, and 
enunciations of legal conclusions can suffice to create real 
issues. 

Perusal of Appellant’s so-called answer and counter¬ 
claim in the Court below shows that it does not contain 
a single affirmative allegation of fact tending to negative 
any material allegation of fact in the complaint. Appel¬ 
lee’s complaint, on the other hand, requires no more than 
a quick review by this Court to see that it constitutes a 
detailed, careful, full and fair presentation of all the per¬ 
tinent facts bearing upon the questions before the Court. 
Appellant, obviously unable to meet this presentation in 
kind, is seen in its answer and counterclaim to fall back 
upon argumentative inference. 

Reduced to its simplest terms, Appellant’s case is this. 
A then-fledgling educational institution (Appellee, here) 
was in 1913 and 1914 launching plans for its future; in 
connection with announcing a plan for the granting of 
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fellowships, it allocated to finance what appears to have 
been its first fellowship a small portion of the benefac¬ 
tions already received from one of its more generous sup¬ 
porters; it named that fellowship in honor of that bene¬ 
factor’s deceased husband; therefore, says Appellant, it 
must follow as the night the day that the Appellee Uni¬ 
versity’s plan for fellowships and its announcement of 
this particular one were worked out jointly with the bene¬ 
factor, Mrs. Swift, and that she in some unexplained way 
superimposed the terms thereof upon this portion of the j 
funds she had already given, as restrictions or terms of 
trust never thereafter to be open to change or modifica¬ 
tion by the University as in its sound judgment and dis- '■ 
cretion might appear appropriate or necessary in the light 
of changing or changed circumstances. 

Upon this premise appellant presents numerous author- | 
ities with respect to charitable trust and conditional gifts. 
Appellee does not question the firmly established char¬ 
acter of the principles involved in those situations. But 
the difficulty with which Appellant is confronted in apply- j 
ing them here is that in those cases there were facts to 
support the principles, while here there are none. 

Appellant would have this Court declare that an educa- j 
tional institution which allocates from its unrestricted 
capital funds a portion thereof to finance a fellowship or 
scholarship and offers the benefits thereof upon certain [ 
terms deemed by it appropriate and continues over a period 
of years to do so thereby renders a trust fund the portion 
so allocated and may not thereafter vary one whit the 
manner of handling that portion of its funds. If there j 
were any facts before the Court indicating that such a j 
plan was set up or such a course was pursued because of 
agreement or restrictive conditions imposed, Appellant’s 
contentions might merit the Court’s serious consideration; j 
but in the absence of so much as a shred of fact to support 
such contentions, it is submitted that this Court is being 
asked by Appellant to make substance out of shadow. 
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Two or three specific instances will serve to illustrate 
the nature of Appellant's case. At page 10 of its brief 
Appellant says the fellowship provides that the ‘‘principal 
shall be $10,000.00 donated by Mrs. Swift”. The fact is, 
as shown by the pleadings (App. 8-9) that the University 
in December, 1914, several months after receiving the gifts 
which were allocated to this purpose announced and of¬ 
fered the Swift Fellowship with this statement:. “Through 
the generous gift of Mrs. Gustavus F. Swift there has 
been endowed a fellowship in memory of her husband 
* * *” (italics supplied). At page 11 of its prief Ap¬ 
pellant says that Appellee by its announcement of this 
fellowship “agreed to invest the principal and apply the 
income * * * to the use of the incumbent * * *” 

(italics supplied). The fact is that there is no agreement 
between the University and anybody reflected anywhere 
in the pleadings, and most certainly not by any allegations 
of fact presented by Appellant. At page 14 of its brief 
Appellant refers to certain principles governing bequests 
for designated purposes. Yet the fact is that Appellant 
fails utterly to show that any purpose was designated by 
Mrs. Swift as to any of her gifts to the University. 

Appellant, graphically portrays its position in the follow¬ 
ing statement at page 8 of its brief: 

“Appellant took the position, in view of the lack of 
proof by the appellee, that the course of conduct of 
the appellee over a period of 27 years was strong proof 
of the fact that the Fellowship was intended by the 
donor and the appellee to be administered in the man¬ 
ner in which it had been administered during that 
long period of time.” 

In other words, Appellant’s position is that, with Appellee 
having presented the facts and with none of the facts 
showing any restriction upon that portion of its funds im¬ 
mediately involved here, nevertheless it must be concluded, 
because Appellee chose to follow a certain course for a 
period of years, that such facts and restriction do exist; 
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and Appellee must be compelled to follow forever its hith¬ 
erto voluntary course in the administration of its own 
funds. The mere statement of the proposition reveals its 
hollowness. 


Appellee has, within the limits of its corporate purposes, 
full right, power, and authority, over its funds, includ¬ 
ing that portion here immediately involved. 

i 

Appellee University is not subject to any general limita¬ 
tion negativing its asserted position. As was said by this 
Court in Colbert v. Speer, 24 App. D. C., 187, 201: 

i 

“For the limitations of the powers and objects of 
the college, we must look to the charter granted by 
Congress and not elsewhere.” 

And in the case of this University, the special Acts of 
Congress incorporating it provide that it is 

“empowered to establish and maintain within the 
District of Columbia a university for the promotion 
of education”, “with power * * * to * * * 
take by devise, bequest, or otherwise * * * such 
real or personal estate as shall be required for the 
purpose of its incorporation;” and “shall have * * 

such other powers as may be necessary fully to carry 
out and execute the general purpose of the said cor¬ 
poration as herein appearing/’ 27 Stat. 476. 

Moreover, it is well settled that, within the limitations 
of its charter, a university has power to administer its 
endowment and award scholarships and fellowships in 
accordance with such conditions as in its discretion best 
accomplish its objects. 

I 

“Generally speaking college or university funds may j 
be used for any legitimate purpose of the institution ! 
* * •/’ 14 C. J. S. 1346, 1351. 

“From very early times the founding of scholarships 
in universities has been favored by the law, and such 
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scholarships are nonetheless public charities that they 
are open to the rich as well as the poor.” Dexter v. 
Harvard College, 176 Mass. 192, 57 N. E. 371. 

When the funds here immediately involved were donated 
to the University and no condition or restriction was 
attached thereto by the donor, the funds became the absolute 
property of the University, a part of its capital funds, 
and complete power of administration thereof lay in the 
University’s Board of Trustees. 

“As between the parties to the transaction, a gift 
when completely executed, unless obtained by fraud 
or undue influence or made by a donor under a legal 
incapacity, operates as a full and complete transfer 
of the title to the propertv from the donor to the 
donee.” 38 C. J. S. 818. ' 

“The endowment of a college is commonly under¬ 
stood as including all property, real or personal, given 
to it for its permanent support.” Millsaps College v. 
City of Jackson, 48 S. Ct. 94, 95, 275 U. S. 129, 131; 
see also Appeal of Wagner Free Institute of Science, 
116 Pa. St. 555, 11 A. 402, 405. 

“A ‘College Estate’ comprises not only the college 
buildings and grounds but also the property held by 
the college by way of endowment.” 14 C. J. S. 1340. 

“The control and disposition of the college or uni¬ 
versity funds is ordinarly confided to a board of 
trustees • • * whose discretion in the expenditure 
of funds or the use of university property will not 
meet court interference in the absence of abuse, al¬ 
though unless otherwise provided by the constitution, 
college trustees, regents, and the like are subject to 
restrictions imposed bv the terms of grants or statutes. 
* * •” 14 C. J. S’ 1344, 1345. 
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There being no genuine issue as to any material fact, 
Appellee’s motion was properly granted and Appellee 
was and is entitled to declaratory judgment as made 
and entered by the trial Court. 

This action for declaratory judgment is authorized by 
the Act of Congress approved June 14, 1934, 48 Stat. 955, 
28 U. S. C. A. 400. More than the required jurisdictional 
amount is involved herein. The instant cause involves an 
actual controversy within the meaning of the Act. 

“Actual controversies frequently arise, however, 
under circumstances requiring solely a declaration of 
rights without an award of coercive relief. In such a 
situation an action for a declaratory judgment may 
be maintained.” People's Bank v. Eccles, et al., D. C., 
D. C., 64 F Supp. 811, 813, 74 WLR 392, 393. 

Appellee’s motion for summary judgment is authorized 
by Rule 56 (a) and (c) of Federal Rules of Civil Procedure; 
and, there being no genuine issue as to any material fact, 
and Appellee being entitled to judgment as a matter of 
law, its motion was properly granted. Appellant asserts 
(Pages 17 and 18 of its brief) that the pleadings and 
findings of fact disclose genuine issues as to material facts 
and points out that it denied certain allegations. It is 
well settled, however, and was held in Hemler v. Union 
Producing Co., (W. D. La. 1941) 40 F. Supp. 824, 834, 
that an opposition consisting of legal conclusions, general 
denials, or argument that the case is complicated and facts 
difficult to obtain will not prevent judgment. 

Moreover, Appellant endeavors to stand in two diamet¬ 
rically opposed positions at one and the same time. It 
asserts that there are material issues of fact, while at the 
same time it comes before this Court on a record showing 
that Appellant, itself, moved for summary judgment in 
the Court below, necessarily on the assertion that there 
was no issue as to any material fact. 
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CONCLUSION 

It is respectfully submitted that the action of the trial 
court was in all respects correct and proper. Appellee fully 
presented all of the material facts; Appellant has presented 
none. The facts presented by Appellee show no limitation 
or restriction of any sort to have been placed by Mrs. 
Swift upon her donations to the University, nothing to 
impress a trust upon any of her gifts to the University, 
and no action taken such as to give anyone other than 
the University any vested right therein. It follows as a 
matter of law that the principal of the funds here immedi¬ 
ately involved is a part of the general invested capital 
funds of the Appellee University. The Appellee University 
is shown to have, and at all times heretofore to have had, 
within the limits of the special Acts of Congress incorpo¬ 
rating it, full right, power, and authority over the appli¬ 
cation and disposition of all of its funds, as it, in its 
discretion, may see fit, subject only to any restrictions 
validly imposed by a donor or bindingly undertaken by the 
University, or vested rights of others with respect thereto. 
Appellant not only has failed completely to meet the burden 
of raising a genuine issue as to any material fact but, 
furthermore, stands before the Court on a record which 
shows that Appellant, itself, moved for summary judg¬ 
ment, asserting that there is no genuine issue as to any 
material fact. 

The remarkable growth and development of the Uni¬ 
versity in the years since its official opening in 1914 is 
fully and clearly summarized in Appellee’s complaint (App. 
9-11). The action of its Board of Trustees in changing 
in 1942 the terms of award of the Swift Fellowship was 
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clearly within its rights, powers, and authority and was 
fitting and proper. The judgment of the trial court should 
be affirmed. 
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E. F. COLLADAY 
D. C. COLLADAY 

H. F. Lerch 
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Washington, D. C. 
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Of Counsel. 


